


Journal of 


American 


Insurance 


Articles On 
Lawyer Meets Adjuster 


Unclogging the Courts 
Declaratory Judgments 
Fire Loss Adjustments 


Athletics and Compensation 


VOLUME FIFTEEN NUMBER EIGHT 


AUGUST 1938 


PRICE TWENTY-FIVE CENTS 








Mill Mutual Fire Insurance 
offers to policyholders the 
maximum protection at the 


most reasonable cost possible. 





All 
Sil 


THE MILL MUTUALS 


ARE GENERAL FIRE INSURANCE CARRIERS 


MMM CCC CCC 
I 


Millers Mutual Fire Insurance Co...... PEPE Som : ee: Harrisburg, Pa. 
Millers Mutual Fire Insurance Co............ ea re ......Fort Worth, Texas 
Pennsylvania Millers Mutual Fire Ins. Co. FRO a RD Wilkes-Barre, Pa. 
Millers Mutual Fire Insurance Association . a lst ctisdasttetee tesserae Alton, Ill. 
Grain Dealers National Mutual Fire Ins. Co. bintiies ran .......-.--- Indianapolis, Ind. 
Western Millers Mutual Fire Insurance Co. Lbsdeseees : wanes Kansas City, Mo. 
National Retailers Mutual Insurance Co. —_ ‘a edt Chicago, III. 
Michigan Millers Mutual Fire Insurance Co. ....-..-.--. Lansing, Mich. 


Mill Owners Mutual Fire Insurance Co. Des Moines, Iowa 


MUTUAL FIRE PREVENTION BUREAU 
400 W. Madison St., Chicago, III. 


A service organization maintained by the Mill Mutuals. 














t TUAVVT PAULL LLU LTLU LULL LULL LLL. LRLoL LLG LLooL Lo LoL oo Loco ooo 





JOURNAL OF AMERICAN INSURANCE August, 1938—1 

















ee 
a 





Too hot to talk shop so we digress - 


If you had your vacation, we hope it was pleasant. . . | 


If you have not had your vacation yet, we hope it will be pleasant 
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The greatest possible protection is provided at the least 








possible expense. The savings accruing from the sound, con- 
servative and successful management of these companies are 
returned through dividends. 
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OF SEATTLE 
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No matter where located, from Atlantic to the 


Pacific, an office near your office 


Gale & Stone, Boston—Justin Peters, Philadelphia—Interstate Mutual Insurance Agency Co., 
Mansfield, Ohio, Pittsburgh, Penna.—Lumbermens & Manufacturers Mutuals, Inc., James S. 


Kemper, Mégr., Chicago, Milwaukee, Minneapolis, Omaha—Associated Mutuals, Inc., Atlanta, 
Ga—Lumber Mutual Agency, Indianapolis, Memphis, Dallas, Kansas City—The Martin 
General Agency, Seattle, Denver, San Francisco, Los Angeles, Vancouver, Portland, Spokane. 
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(good DRIVERS 
KEEP TO THE RIGHT 


Keeping to the right of the cen- 


4 , ... COURTESY 
LG motoring 
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ter line is a good way to avoid 


SINETHAT'S WHY I TOLD yp 


Fee cVER CUT CORNER: » 
* ie gud “ ERS 


meeting an emergency on a 
curve or over a hill. Good 









drivers never cross this line ex- 
cept to pass another car and 
then only when no other car 
is approaching. ...... 
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THIS MONTH 


TARTING out our remarks, in hot 

old August, on the facetious side— 
you may remember the statue labeled 
“| feel two natures struggling within 
me.” In the present instance the edi- 
torial impulse is to fill this issue with 
light material, embellished with a wise 
crack or two, and let it go at that ® 
But looking closer there are important 
things in the air which must be re- 
ported, whether or not humidity over- 
comes us and our readers. Chief 
among these are various features of 
the recent convention of the American 
Bar Association. And foremost in this 
list is the understanding between the 
lawyers and adjusters that the activi- 
ties of the latter are first to be viewed 
with reasonableness, and then re- 
viewed with judicial poise by a com- 
mittee chosen to pass on specific 
cases which are on, or near, the border 
line one way or the other. See this dis- 
cussed in our editorial on Page 12® Of 
large interest, too, was the talk by 
Judge Joseph A. Moynihan on Pre- 
Trial Procedure, suggesting really so 
simple a solution to the problem of 
congestion of court calendars that it 
is odd such a movement has not gained 
more widespread acceptance before 
this © Of more technical character but 
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looking in the same general direction 
was the address on Declaratory Judg- 
ments by Prof. Edwin M. Borchard. In 
cold type this seems more formidable 
than it actually is, because the aver- 
age person (especially in August) is 
suspicious of the appearance of many 
footnotes. But insurance folks, parti- 
cularly, on the executive end, will be 
cheered with the implications in this 
discussion ® Nor should the reader shy 
away, because of footnotes, from the 
article on athletics and workmen’s 
compensation. In it is a great deal of 
information and, here and there even 
touches of drama among the incidents 
referred to ® Professor Blanchard is 
represented again with a timely paper. 
Altogether we think you'll like this 
number, once you get into it. 


Everything begins to roll 


faster in September and NEXT 
what with further 

papers from the Bar MONTH 
Convention, and more conventions to 
be covered, and special articles on 
both fire and casualty subjects the 
early fall should hold much of inter- 
est ® We are making plans to expand 
our department devoted to general 


news, and on this especially, we invite 
the comments of subscribers. 
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REX B. GOODCELL 


Commissioner of Insurance 
State of California 


OMMISSIONER GOODCELL became the chief of the California Insurance 

Department in July and assumed his duties with the benefit of an 
exceptional background of business, legal and public-office experience. Long 
known to the people of his state as an efficient administrator he may be 
counted on to conduct the office of the Commissionership with outstanding 
success. His genial personal qualities and capacity for wise counsel will 
assure him a hearty welcome to California official circles and also to the 
National Association of Insurance Commissioners 



































A SANE SOLUTION TO THE 
PROBLEM OF UNAUTHORIZED 
PRACTICE OF THE LAW 


OMPLEX and diverse though 
( they are, the problems facing 

those today engaged in any 
line of business activity are essen- 
tially only two in number—the old 
one of keeping a business or an in- 
dustry internally harmonious and ef- 
ficient, and the new one of keeping 
an industry’s relations with the pub- 
lic as satisfactory as circumstances 
permit. Many business leaders, 
largely by effective use of the tech- 
nique of conference and compromise, 
have achieved a considerable degree 
of success in meeting both problems 
even during recent trying times; nor 
is it surprising that they have been 
aided greatly by their lawyers in 
doing so, for it is the purpose of a 
lawyer’s training to permit him to 
solve the problems of those whose 
problems have become too involved 
for their own successful handling. 


What is surprising is that the law- 
yer, intelligent and able though he 
usually is, has not been very success- 
ful in solving either the internal or 
external problems of his own profes- 
sion. Wherever lawyers come to- 
gether their own complaint is that 
the machinery of justice creaks, that 
the profession is in a bad way eco- 
nomically, and that the public not 
only misunderstands its aims but is 
not overly friendly toward its mem- 
bers. Whether the trouble lies in the 
fact that the lawyer remains pretty 
much an individualist in a world that 
becomes ever more highly organized, 
or whether the trouble lies elsewhere, 
is a question that can be argued end- 
lessly. But recommended as an out- 
standing example of what the legal 
profession can do both in the way of 
reaching workable solutions of knotty 
problems, and in convincing the aver- 
age man that it can think in broad 
terms of the public interest rather 
than along narrow legalistic lines, is 
the agreement (printed in full text 
elsewhere in this issue) which was 
reached at the last convention of the 
American Bar Association in the long 
controversy between the insurance 
business and the Bar over the ques- 
tion of whether the adjustment of 
insurance claims constitutes the prac- 
tice of law. 

Here is the question which has 
been making trouble for years: 
Should the lay insurance adjuster be 
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barred from the settling of claims on 
the ground that he is infringing upon 
the exclusive field of the lawyer? 
Not long ago a Circuit Court in Mis- 
souri said that he should. More re- 
cently, and just as emphatically, a 
Chancery Court in New Jersey said 
that he should not. The decisions 
were beginning to raise the prospect 
of a long series of individual court 
battles, in widely scattered states, 
between lawyers’ organizations and 
the insurance carriers. For the func- 
tion of claims adjustment is so funda- 
mental in insurance that it could not 
be abandoned to lawyers exclusively 
without serious embarrassment to the 
business, and a considerable increase 
in expense which would have to be 
passed on to the insuring public. 

It was here that the American Bar 
Association’s standing committee on 
Unauthorized Practice of the Law, 
under the chairmanship of Stanley 
B. Houck, entered the picture with 
a suggestion that the controversy be 
worked out on a national basis. The 
method was to be a thorough study 
of the problems involved, not along 
the narrowly legalistic lines which a 
court proceeding must follow, but 
with the public interest the para- 
mount consideration. There followed 
a series of conferences—in Detroit, 
New York, Washington, Chicago— 
between his committee, the commit- 
tee on Lay Adjusters of the Ameri- 
can Bar Association’s Insurance 
Section, and a responsible and repre- 
sentative committee drawn from all 
types of insurance companies. 

The agreement just reached be- 
tween them sets out that insurance 
adjustment is not the exclusive func- 
tion of the lawyer, but that the lay- 
man has a proper place in it. It sets 
up an independent ten-man board— 
five representatives of the legal pro- 
fession and five insurance executives 
—to which any future complaints 
against either lawyers or laymen in- 
volving claims adjustment may be 
referred, and which will study such 
collateral problems as seem to be 
causes of friction between the two 
groups. 


I T PROMISES to be an extremely 
workable arrangement, in view 
of the fact that both groups have 


pledged themselves to seek the com- 
plete cooperation of the organizations 
they represent. Certainly all far- 
sighted members of the legal profes- 
sion should work for its utilization 
by local Bar groups, which have few 
facilities for intensive study of the 
many complex problems involved in 
the business of insurance. Certainly 
every element in the insurance busi- 
ness should cooperate to the utmost, 
for the board provides machinery for 
a responsible and intelligent handling 
of controversies which can be so an- 
noying, expensive, and unnecessary 
when handled piecemeal and without 
thoughtful consideration of the ram- 
ifications into which they can run. 


But more important to the general 
public than the success which this 
board is certain to have in working 
out the numerous individual prob- 
lems with which it is expected to deal 
is the precedent which its establish- 
ment seems to set. It marks a real- 
ization by the Bar that the public has 
a vital interest in many matters which 
too many lawyers in the past have 
been prone to think concerned only 
the legal profession itself ; this real- 
ization is indicated by the placing 
upon the board of an equal number 
of members of the legal profession 
and of that section of the public 
which is most concerned with the 
board’s findings—insurance men and 
the policyholders they represent. 
Both groups obviously have a great 
deal to contribute to the settling of 
questions which arise in the course of 
claims adjustment, and because both 
groups are equally represented the 
board’s decisions should carry a great 
deal of weight. 


ANY thoughtful observers who 

have studied the agreement 
hold that it is one of the longest for- 
ward steps ever taken by the legal 
profession in that improvement of its 
relations with the public of which so 
much has been said in the past, but 
toward the promotion of which so 
little has been done. It is understate- 
ment to assert that chairman Houck 
and the other conferees who worked 
out this solution deserve the con- 
gratulations of business, the public, 
and the Bar. 
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Confidence Men Beware in 


Montana! 
JOHN J. HOLMES, STATE AUDITOR 
AND INSURANCE COMMISSIONER OF 


Montana, made an exceptionally ef- 
fective and well-put speech before 
the recent annual Convention of the 
Montana Sheriffs and Peace Officers. 
Inveighing against confidence men he 
said in part: 


To the average man, the term “peace 
officer” spells the sensational—murders, 
robbery, gangsters and gun fights. In the 
main, he completely fails to connect the 
term with the racketeer who, by insidious 
wiles, ingratiates himself into the home of 
the laborer, the small merchant and the 
normal law-abiding citizen, and, under the 
guise of investment, trades him worthless 
stocks, bonds and insurance for his good 
hard-earned dollars. 


It goes without saying that if a gunman 
puts in his appearance in any community 
the entire law enforcement agencies of that 
area immediately spring into action. Yet, 
confidence men quietly and without osten- 
tation steal, rob and plunder with little or 
no attention paid to their activities. 


Personally, I can’t distinguish between 
the man who takes away an honest man’s 
money at the point of a gun and the fellow 
who accomplishes the same end by means 
of his pleasing personality, swank clothes 
and an artful word picture of wealth, accu- 
mulated through what he calls investments. 


Two departments of my office, the In- 
vestment Department and the Insurance 
Department, have administrative jurisdic- 
tion over two forms of business which con- 
fidence men simulate in the pursuit of their 
nefarious practices. Those departments, of 
necessity, need the wholehearted coopera- 
tion of every law enforcement agency in 
this State. Without such cooperation we 
are going to continue to see our people 
mulct of their hard-earned savings, not 
by the glamorous “gun-toting stick-up” but 
by the sneaky, cowardly crooks we call 
confidence men. 


Your organization and my office have a 
big job to do in this State. We can clear 
this State of confidence men, if we systemat- 
ically go to work. The job is not solely 
your job; neither can it be entirely my job. 
It is a job for both of us. 

I full well appreciate that it is a stu- 
pendous task for any state department com- 
bined with all of the law enforcement 
agencies of the State of Montana to at- 
tempt to protect the public against their 
own follies. If the public would refuse to 
purchase stocks, bonds, securities or insur- 
ance from any person or company not 
licensed to do business in the State of 
Montana, our problem would be readily 
solved; however, we do know that, when 
the sharp-shooting confidence man gains 
the ear of an unsuspecting victim, the vic- 
tim readily falls into the trap laid for him. 


Our duty is to acquaint the confidence 
man with the fact that the administrative 
and law enforcement departments of this 
State will not tolerate confidence game ac- 
tivities, and that, when we find an individ- 
ual so operating in any of our areas, the 
combined forces of the state and local au- 
thorities will be marshaled to the end that 
criminal prosecutions will be immediately 
commenced and continued until the individ- 
ual has been safely placed in the state peni- 
tentiary. 
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Notes About 
the 


Insurance World 


e 


Running Comment on What Is in the Magazines 
and the Mail that Comes to the Desk of the Editor. 

















Miscellany 


LOSSES FROM EMBEZZLEMENTS ON 
THE PART OF TRUSTED EMPLOYEES 
total over $200,000,000 yearly—The 
per capita consumption of newsprint 
is much greater today than was the 
per capita consumption of all types 
of paper in 1899—New York City 
fireboat now under construction will 
be able to throw 20,000,000 gallons 
of water a minute—Every seventh 
auto claim is in excess of $1000—Ac- 
tuaries say a maximum population 
peak of 158,000,000 will be reached 
by the United States within the next 
fifty years— More than 5,000,000 
automobiles are radio-equipped—Ac- 
cording to a habit-study recently 
completed by Northwestern National 
Life, America’s annual gambling bill 
aggregates $7,000,000,000—80 out of 
every 100 motorists on the main high- 
ways today are headed for destina- 
tions less than twenty miles from 


home—The Gideons have placed 1,- 
476,000 Bibles in hotels, hospitals and 
school rooms in thirty-eight years— 
unclaimed deposits in national banks, 
which have about one-half the bank 
deposits in the country, totalled over 
$132,000,000 in 1934—Death rate for 
passengers on scheduled flights dur- 
ing 1937 was 9.3% per 100,000,000 
passenger miles flown, less than half 
the 1930 rate of 23.1% —Contrary to 
popular belief butterflies live for 
months and migrate thousands of 
miles, some having been known to 
cross the Atlantic Ocean — United 
States has 55 per cent of the publicly 
acknowledged monetary gold supply 
of the world—Over 2,376,000 dozens 
of eggs in the shell were exported by 
the U. S., during 1937—More than 
90 per cent of locomotives owned by 
Class I railroads are over ten years 
old—Chicago’s relief population ex- 
ceeds total population of Kansas City. 














Mc Nairn On Fire Policy 
Revision Committee 


HARTLEY D. MC NAIRN, SUPERIN- 
TENDENT OF INSURANCE OF THE 
Province of Ontario, was recently 
named as the Canadian member of 
the National Association of Insur- 
ance Commissioners’ special commit- 
tee on revision of the fire policy. 
The appointment was announced by 
Committee Chairman Louis H. Pink 
of New York in collaboration with 
President Frank Julian of Alabama. 
The National Association of Insur- 
ance Commissioners at their June 
meeting in Quebec authorized the 
special committee to add a Canadian 
member because of the close rela- 
tionship between the two countries in 
the insurance field. 

The special committee is endeavor- 
ing to simplify and modernize the 
standard fire insurance policy. It is 
exploring the possibility of eliminat- 
ing those clauses of a restrictive 
nature which are usually cancelled 
by riders and also the possibility of 
broadening the coverage. The Com- 
mittee plans to submit the new policy 
form to the December meeting of the 
National Association. In this way it 
is hoped to secure uniform action by 
all states and provinces. 


Read a ome 


JESS G. READ RECEIVED 74,400 vores 
MORE THAN HIS NEAREST COMPETITOR 
in the race for election of Insurance 
Commissioner, final official figures 
released by the Oklahoma State Elec- 
tion Board indicate. The tabulation 
reveals that Mr. Read polled a total 
of 161,098 votes while Sharpe W. 
Philpott, former Secretary of the 
Oklahoma’ Insurance Board, was sec- 
ond with 86,698. Mr. Philpott re- 
signed his position with the Okla- 
homa Insurance Board _ several 
months ago to enter the race for 
Commissioner. 


McAteer Named Chief 
Deputy 


WILLIAM A. SULLIVAN, INSURANCE 
COMMISSIONER OF WASHINGTON, HAS 
announced the appointment of 
George H. McAteer as Chief Deputy 
and Actuary in his department effec- 
tive August Ist. Mr. McAteer suc- 
ceeds F. E. Huston who closes eight 
years of notable service with the de- 
partment to accept the position of 
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Secretary and Actuary of the Amer- 
ican Life Convention at Chicago. 

Born and raised in Washington, 
Mr. McAteer received his Bachelor 
of Arts degree at Gonzaga Univer- 
sity, Spokane, Washington, majoring 
in mathematics, and took postgrad- 
uate work at the University of Wash- 
ington. His promotion from the posi- 
tion of Chief Examiner and Assistant 
Actuary comes after five years of 
service with the Department, during 
which time he has participated in the 
examination of some of the largest 
insurance companies in the United 
States. 


During the past year alone Mr. 
McAteer has taken part in six exam- 
inations conducted under the Nation- 
al Association of Insurance Commis- 
sioners, and his experience and effi- 
ciency are widely recognized. 


Insurance Counsel Announce 
Convention Program 


THE FORMAL PROGRAM OF THE 
ANNUAL MEETING OF THE INTERNA- 
tional Association of Insurance 
Counsel to be held at the Grand 
Hotel, Mackinac Island, Michigan, 
August 31 to September 3, names 
many prominent speakers who are 
slated to address the group. 


The afternoon of August 30, has 
been set aside for the meeting of the 
Association’s Executive Committee 
with the first business session due to 
open on the next afternoon. A rec- 
ord breaking attendance is expected. 
Justice George E. Bushnell of the 
Michigan Supreme Court will deliver 
the address of welcome, and the re- 
sponse is to be made by Oscar J. 
Brown of Syracuse, New York. Com- 
mittee appointments, announcements, 
and a get together hour will conclude 
the opening session. 


“Ts Suretyship Insurance” will be 
the subject of an address by C. F. 
Merrell, prominent Indianapolis at- 
torney, on the morning of September 
1. In addition Estes Kefauver, As- 
sistant General Counsel, Provident 
Life and Accident of Chattanooga, 
will discuss “Violation of Law Claus- 
es in Health and Accident Insurance 
Policies.” 


Speakers and their subjects at the 
afternoon session will be—Ambrose 
B. Kelly, American Mutual Alliance, 
“Compulsory Insurance and Finan- 
cial Responsibility Legislation” and 
E. W. Sawyer, Assistant General 
Counsel, Liberty Mutual Insurance 
Company, “Unauthorized Practice of 
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Law as Related to Insurance Ad- 
justers.” 

Speakers on September 2 will be 
Gerald P. Hayes of Milwaukee, on 
“Joint Adventure—Its Eccentricities 
and Complications” and W. E. Benoy, 
General Counsel, Motorists of Ohio, 
on “Recent Developments in Federal 
Deviation Affecting the Insurance 
Practitioner.”” Committee reports, the 
awarding of prizes and election of 
officers will occupy the attention of 
the delegates on the concluding day 
of the Convention. 


Booze Boosts Accident Rate 


DR. THOMAS A. GONZALES, CHIEF 
MEDICAL EXAMINER OF THE CITY OF 
New York, has issued a statement 
that about 40% of the automobile fa- 
talities in the eastern metropolis in 
1937 were due to over indulgence in 
alcoholic liquors by either pedestri- 
ans or drivers of vehicles involved in 
accidents. He reported that 38% of 
pedestrians killed showed traces of 
having drunk more than was good 
for them and 34% had imbibed 
enough to produce a reaction of “one 
plus or more” in the test applied. 

Dr. Gonzales further said: 

“The large number of autopsies and 
routine chemical analyses of the brain or 
other organs for their alcoholic content in 
the automobile fatalities made these statis- 
tics especially significant. 

“While the traffic regulations are very 
effective in materially reducing highway 
accidents, they cannot control the action 
of the pedestrian or driver whose reaction, 
muscular coordination and mental faculties 
are reduced by the ingestion of alcoholic 
beverages.” 


Movement to End Fireworks 
Sale 


AS AN AFTERMATH OF THE FIRE 
LOSSES AND DESTRUCTION OF HUMAN 
life during the last Fourth of July 
holiday added impetus has been given 
to the movement to restrict or pro- 
hibit the sale of fireworks throughout 
the nation. 

Attorney General Roy McKittrick 
of Missouri, has announced that he 
will lead a campaign in his state. On 


a recent occasion he said: 


“T think there should be state-wide legis- 
lation to prevent the indiscriminate sale and 
use of fireworks. In my opinion such use is 
not only dangerous to life and limb, but 
constitutes an intolerable annoyance to citi- 
zens generally.” 

It is reported that in Ohio, Judge 
Lee E. Skeel, president of the Cleve- 
land Safety Council, is drafting a 
measure to be introduced in the next 
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legislature in Ohio, calling for sim- 
ilar legislation. It is his idea that: 

“As long as some municipalities forbid 
the sale of fireworks and others do not, the 
Fourth of July safety problem cannot be 
solved.” 

Plans are being made by the In- 
diana Fire Chiefs Association to 
sponsor the passage of the model 
fireworks law which has been drafted 
by the National Fire Protection As- 
sociation. 

* e * 


Norfolk & Dedham Mutual 
Fire Expands Quarters 


COMPLETION IS ANNOUNCED OF EX- 
TENSIVE CHANGES IN THE QUARTERS 
of the Norfolk & Dedham Mutual 
Fire Insurance Company, of Ded- 
ham, Massachusetts, made necessary 
by the rapid growth of the business 
and consequent enlargement of the 
office staff. 

The company, which originally oc- 
cupied one room in the Insurance 
Suilding, which has been its home 
since its organization in 1825, now 
has two floors for its accommodation. 
Equipment of the most modern type 
has been installed. 

In honor of the change, which 
marked another definite step of prog- 
ress in the company’s continued 
growth, open house was held on the 
afternoon of July 13, and the occa- 
sion was largely attended. 

James Y. Noyes is president of the 
company, and Theodore T. Marsh its 
secretary. 

ee @ ® 


Coultas On Canadian Speak- 
ing Tour 


SHERMAN VV. COULTAS, ILLINOIS 
STATE FIRE MARSHAL, RECENTLY CON- 
cluded a trip through Canada where 
he was guest speaker at three dif- 
ferent meetings. On July 18 he 
addressed the Association of Cana- 
dian Fire Marshals at Ottawa. On 
July 19 he appeared before the Do- 
minion Fire Protection Association, 
whose membership embraces all who 
are interested in fire control in Can- 
ada, and on July 25, Mr. Coultas 
spoke at the annual convention of the 
Dominion Fire Chiefs’ Association at 
Saulte Ste. Marie, Ontario. 

This is the first time a United 
States Fire Marshal has ever been 
invited to address any of these or- 
ganizations. One of the chief pur- 
poses of the trip was to further build 
up the good will and cooperation 
which exists between the fire authori- 
ties of Canada and the United States. 
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Record Attendance at Meet- 
ing of Michigan Mutuals 


A RECORD ATTENDANCE GREETED 
SPEAKERS AT THE MIDSUMMER MEET- 
ing of the State Association of Mu- 
tual Insurance Companies of Mich- 
igan at Cadillac on June 22nd. It 
was the opinion of many that it was 
the best midsummer session ever 
held. 

Insurance Commissioner C. E. 
Gauss of Michigan who was slated 
to appear on the program was unable 
to be present and his place was filled 
by L. H. Baker, Vice President, 
Michigan Millers Mutual Fire Insur- 
ance Company, who gave an inter- 
esting talk on vital matters affecting 
mutual insurance. Other special 
speakers included W. R. Overmire, 
manager of the Insurance Depart- 
ment, Federal Land Bank of St. 
Paul; J. M. Allen, Chief Examiner 
of the Farm Mutual Insurance Di- 
vision, State Insurance Department ; 
and Seth Burwell, Superintendent of 
Agents, State Insurance Department. 
The complete program was published 
in our June issue. 

The Association selected Lansing 
as the site for its next meeting which 
is to be held on February 8, 1939. 


Casualty Surety Edition 
“‘Charco Charts’’ Available 


FOLLOWING CLOSELY THE RELEASE 
OF ITS FIRE AND MARINE EDITION, 
“Charco Charts” now announces the 
availability of its 1938 casualty and 
surety edition. 


This publication employs a unique 
method to picture the ten-year record 
of casualty and surety companies. It 
indicates that these companies as 
shown by the average have experi- 
enced a steady rise in premium writ- 
ings which started in 1933. It further 
reveals that the assets of the average 
company increased even during 1937, 
—a recession period. Against this 
trend it is interesting to note that 
policyholders’ surplus declined but 2 
per cent in the figures as filed for 
1937. 


Sources of income and the flow of 
funds to dividends, to special re- 
serves or surplus, or the flow of spe- 
cial reserve or surplus funds to cover 
decreases in security values or other 
items are given in a circle chart, a 
feature of the publication. 

Insurers of all classes find it neces- 
sary to have a basic study from which 
to formulate their judgment of the 





effect of changing times and condi- 
tions. It has been the endeavor of the 
publisher through the use of figures 
secured solely from sworn statements 
filed with insurance departments to 
make this publication fully authorita- 
tive. Publishers are the Reviewers 
Charts Corporation, 41 Park Row, 
New York City. 


Michigan Alters Retrospect- 
ive Rating Compensation 
Insurance Plan 


COMMISSIONER CHARLES E. GAUSS 
OF MICHIGAN HAS ANNOUNCED THE 
reservations with which the retro- 
spective rating plan will be approved 
in his state. The main features of the 
alterations insisted upon are, that the 
plan be applicable to risks developing 
a $1,000 annual premium on a stand- 
ard rate basis instead of $5,000 and 
that all rates be based purely upon 
Michigan experience. 


The Michigan rules as proposed 
would fix the maximum credit on the 
minimum $1,000 premium at 13% 
and the maximum debit at 95%. The 
credits would run up to 25% for a 
$5,000 premium, at which point the 
national plan initially becomes effec- 
tive, while the maximum debits 
would be progressively reduced to 
75% on a $5,000 premium. As to the 
maximum and minimum debits above 
$5,000, these would follow the na- 
tional scale. 


Maine Mutuals Meet 


THE MAINE ASSOCIATION OF MU- 
TUAL FIRE INSURANCE COMPANIES AT 
its recent annual meeting in Hallowell 
reelected Louis A. Jack, Secretary of 
the Maine Mutual Fire Insurance 
Company, as president. Named as 
vice president to succeed W. A. 
Wheeler of the Maine Mutual Auto 
was Earl W. Davis of the Harrison 
Mutual. A. L. T. Cummings of the 
York County Mutual was reelected 
secretary-treasurer. 


H. F. McGlaughlin, president of 
the Maine Mutual Fire was reelected 
executive committee chairman. New- 
ly elected members of the executive 
committee include: A. M. Blake, of 
the Patrons Androscoggin Mutual, 
George A. Nutter of the Mutual Fire 
of Saco, Maine, H. E. Cambridge 
of Westfield, and Walter M. Chan- 
dler of the Oxford County Patrons. 
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Superintendent Heath of 
Manitoba Retires 


CHARLES HEATH, SUPERINTENDENT 
OF INSURANCE OF THE PROVINCE OF 
Manitoba since 1918, retired on July 
15th. Mr. Heath, who is seventy 
years old, passed the retirement age 
five years ago but continued in office 
under a special order of Council. 

Commenting on Mr. Heath’s re- 
tirement the Winnipeg Free Press 
states that it is possible the Insurance 
Department will be discontinued, 
with control of insurance in Manitoba 
placed under the Dominion Insurance 
Act. 

ee @ ® 


Rural Fire Protection Laws 
for Michigan to be Studied 


RECODIFICATION OF THE MICHIGAN 
LAWS CONCERNING RURAL FIRE PRO- 
tection is being proposed as an item 
of legislation in the 1939 session of 
the legislature. This is being spon- 
sored by George Schroeder, Speaker 
of the House and Chairman of the 
Legislative Council, who has ap- 
pointed a special subcommittee to 
study the laws now on the statute 
books and work out changes that may 
seem necessary. Special considera- 
tion is to be given to empowering 
townships to contract with nearby 
villages or cities for protection. 


Missouri Fire and Marine 


Statistics for 1937 


TOTAL BUSINESS OF AMERICAN FIRE 
AND MARINE COMPANIES OPERATING 
in Missouri amounted to $10,450,177 
in net premiums from Missouri pol- 
icyholders. Along with this tabula- 
tion the Missouri Department had an- 
nounced that the total net losses in- 
curred for the year were $4,313,124. 
Foreign fire companies had $1,520,- 
635 net premiums and losses amount- 
ed to $630,651. 

The casualty companies in 1937 
showed : Accident and health, $1 ,260,- 
984 in premiums and $666,728 losses ; 
auto liability, $4,975,779 premiums 
and $2,285,653 losses ; liability other 
than auto, $2,512,526 premiums and 
$874,577 losses; workmen’s compen- 
sation, $3,505,884 premiums and $1,- 
790,753 losses; fidelity and surety, 
$2,182,773 premiums and $527,537 
losses. . 

Plate glass, $299,173 premiums and 
$123,437 losses; burglary and theft, 
$737,717 premiums and $139,297 
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losses ; steam boiler, engine and ma- 
chinery $250,958 premiums and $69,- 
526 losses; auto property damage 
$1,137,439 premiums and $511,299 
losses ; auto collision, $43,024 premi- 
ums and $21,955 losses ; other classes, 
$313,596 premiums and $64,984 loss- 
es. Total premiums for all classifica- 
tions, $17,214,857 and losses $7,075,- 
681. 
eee 


Two Mutual Veterans Die 














C. A. L. PURMORT 


c. A. L. PURMORT, PIONEER OF THE 
MUTUAL FIELD AND ONE OF THE 
earliest officers of the Central Manu- 
facturers Mutual Insurance Com- 
pany of Van Wert, of which he later 
was president for a long period, died 
on August 7. He had also been presi- 
dent of the Ohio Underwriters’ Mu- 
tual Fire and the General Mutual 
Life. He was a former vice-president 
of the Lumbermens Mutual Casualty 
of Chicago, National Retailers Fire 
of Chicago and American Motorists 
of Chicago. 

Much of his leisure of recent years 
was spent in wide travel, both in this 
country and abroad. His active con- 
1.ection with social, civic and political 
affairs of his home town and state 
continued up to a short time ago and 
he also kept alive his deep interest in 
insurance. 

During his most active years he 
was one of the leading spirits of the 
Federation of Mutual Fire Insur- 
ance Companies and the National 
Association of Mutual Insurance 
Companies. He became a prominent 
figure in the conventions of both of 
these organizations, rising to be pres- 
ident of each, and was noted for his 
eloquence and cleverness on the plat- 
form. As a presiding officer he was 
especially popular and efficient. He 
served at various times on all of the 
major committees and took an ardent 
interest in the promotion of mutual 
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insurance generally. He was a stal- 
wart of the mutual world. 

Mr. Purmort was _ seventy-two 
years of age. He leaves his widow, 
Mrs. Bertha Purmort and a son, Paul 
W., both of Van Wert, and three 
daughters, Mrs. Roger Thompson of 
Van Wert, Mrs. Robert Belt of Win- 
netka, Ill. and Miss Marcia Purmort 
of Van Wert. 


OSCAR W. SMITH 


OSCAR W. SMITH, PROMINENT IN 
THE AFFAIRS OF THE COUNTY MU- 
tuals of California died at his home 
in Santa Barbara on July 20. 

For many years he served as Sec- 
retary of the Santa Barbara County 
Mutual Fire Association. He was re- 
garded as among the best posted men 
in his field. A tribute to his industry 
is the fine organization he built up 


and the handsome new building 
into which his company recently 
moved. 


Of unique personality and keen 
mind he was also a leader in civjc 
and political circles, having been a 
State Assemblyman in years past and 
chairman of the county mutual legis- 
lative committee. 

He leaves his widow, his son Dale, 
and a daughter, Mrs. Harold W. 
Marks of Santa Barbara. 


Traffic Chiselers 


WALTER J. BROPHY, HIGHWAY DE- 
PARTMENT SAFETY ENGINEER OF NORTH 
Dakota says, “The ‘traffic chiselers’ 
are always with us. Speed limit signs 
may say 25 M.P.H.—they drive 30 
or 35. A sign may say ‘Stop,’ they 
sometimes slow down and shift to 
second while others pay no attention 
to the warning and proceed on. 


“These are but a few of the ‘chisel- 
ers’’ habits. They, recognize the sign 
or signal but they must execute the 
command in their own way. They 
know better than anyone else and 
they will not be told how to do it! 

“Although most of their actions 
are mere petty offenses which cause 
inconvenience to others, they are the 
direct cause of many serious acci- 
dents—truly traffic ‘chiselers.’ On 
holidays or Sunday afternoons, some 
individual will straddle the traffic 
lines of a trunk highway and operate 
at a slow rate ot speed, thus delaying 
through-traffic and causing unneces- 
sary risks when the through-traffic 
attempts to go around. 

“Like the inattentive drivers, many 
who are guilty of ‘chiseling’ are not 
aware of it and think they are acting 
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properly. Many times it is just plain 
thoughtlessness. In addition, many 
of the highway safety defenders are 
guilty of apparently trivial offenses 
such as forgetting to dim the head- 
lights, operating over the black line, 
not giving the pedestrian the right of 
way, etc. Nevertheless, such trifles 
do cause accidents. 

“Traffic chiseling is nothing short 
of impoliteness and discourteous 
driving. Such driving multiplies the 
probability of a collision and greatly 
inconveniences other drivers and pe- 
destrians. It emphasizes the need of 
strict obedience of all traffic and 
safety rules. 

“At the expense of the pedestrian 
and the cautious driver, the chiseler 
may get by for a long time but sooner 
or later his luck will change. He may 
escape with only a traffic ticket or 
two, until a serious accident suddenly 
terminates his career, but not before 
maiming other innocent people. 

“In driving as well as otherwise, 
one must always remember to be pa- 
tient and considerate. Don’t be a 
‘traffic chiseler.’ Politeness costs lit- 
tle and yields large dividends.” 


Superintendent Julian Speaks 
on Unauthorized Insurance 


SUPERINTENDENT FRANK N. JU- 
LIAN, OF ALABAMA, AND PRESIDENT 
of the National Association of Insur- 
ance Commissioners, in a drive 
against unauthorized insurance com- 
panies has announced with definite- 
ness that insurance contracts made 
under mail order plans and by high 
pressure methods are null and void by 
the laws of Alabama and adjusters 
who directly, or indirectly, adjust a 
loss for an unlicensed company are 
subject to a fine of $750. Also that 
citizens purchasing such insurance 
are subject to the payment of a tax 
of four to eight per cent of the pre- 
mium, and that in case of suit the 
Alabama courts are not available to 
them. 


1938 Cyclopedia of Insurance 


JUST FROM THE PRESS IS THE 1938 
EDITION OF THE CYCLOPEDIA OF IN- 
surance in the United States. This 
is a reference work published an- 
nually by the Index Publishing Com- 
pany of New York City and contains 
data on the assets, liabilities, capital, 
surplus, officers, lines written, state 
license and other information on in- 
surance companies generally. 
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Also there are biographical sketches 
of men prominent in the business 
and items concerning insurance asso- 
ciations, organizations, state and local, 
as well at national, together with 
their officers, executive committees, 
membership and purposes. 

Included are definitions of all 
forms of insurance, state insurance 
laws applicable to agents and brok- 
ers and much miscellaneous data on 
various aspects of the practical field 
of insurance. 
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If You are a Hunter 


FOLLOWING IS NOT AN INSURANCE 
ITEM BUT TO INSURANCE PEOPLE WHO 
are of the hunting fraternity the in- 
formation given should classify as 
cheerful news. 

State game and fish commissioner D. W. 
Hulterstrum predicts North Dakota’s hunt- 
ing prospects this fall will be the best in at 
least ten years. 

He believes the presence of plenty of 
feed and water in most parts of the state 
has practically assured an outstanding 
season. 

A hatch of migratory waterfowl esti- 
mated at 35 to 50% is anticipated. More 
young upland game has been observed in 
North Dakota in 1938 than for many years 
past. 

Partridge coveys numbering as high as 
25 have been spotted, prairie chicken coveys 
of 14 to 18 birds have been reported to 
the department. Duck broods are also very 
good, Hulterstrum said. 

The commissioner intimated North Da- 
kota’s season will be announced about the 
middle of August. 

Survival of young birds hatched this 
spring has been much better in 1938 than 
for many recent years, he said. 


Mississippi Committee Report 
On Insurance Investigation 


THE COMMITTEE AUTHORIZED BY 
THE LAST SESSION OF THE LEGISLA- 
ture of the State of Mississippi to 
investigate insurance conditions in 
the state has rendered its report. The 
object of the inquiry is set forth in 
the following : 

“There is a conviction among many peo- 
ple that insurance rates in Mississippi are 
too high; and it is believed that a fair and 
faithful study of the insurance situation in 
Mississippi, including a study of conditions, 
rate structure, losses, etc., would redound 
to the best interest of the state, and perhaps 
enable the legislature to effect a policy of 
dealing with insurance premiums and rates 
which would result in a reduction of rates.” 

Considering the subject of fire in- 
surance, the committee held a number 
of hearings and came to the conclu- 
sion that comprehensive research into 
rating problems was too large a task 
for an appointed legislative group to 
undertake, and a rating expert was 
engaged to make a technical survey 


and act in an advisory capacity. 
General recommendations made by 
the committee were: 


(1) That at least one person be on the 
Commission who has no connection with 
the insurance business, either directly or in- 
directly, and who has had no such connec- 
tion within the past 5 years immediately 
preceding his appointment. 

(2) That an actuary be employed to 
serve the Commissioner and Commission in 
the compiling of fire insurance rates. 

(3) That the present law with reference 
to rate reductions be amended so that the 
Insurance Commission may have the power 
and authority to make the present rate re- 
duction immediately available and to apply 
to policies now in effect, and thus give in- 
sured persons full benefit of the reduction 
hereinbefore mentioned. 

(4) That all uncontrolled classes of in- 
surance written by fire insurance companies 
be placed under the supervision of the 
proper state agency. 

(5) That all insurance companies be re- 
quired to file a standard form insurance 
policy in the office of the Insurance Com- 
missioner. 


In the field of casualty insurance 
the committee encountered the same 
need for technical advice and sug- 
gested that the legislature authorize 
the employment of a rate expert. 
Both stock and mutual company rep- 
resentatives were given a hearing be- 
fore an open meeting of the commit- 
tee and considerable information was 
compiled. 


Significant paragraphs from the re- 
port on casualty insurance follow: 


“Your committee is of the opinion that in- 
asmuch as Mississippi is an open or free 
state, in so far as rate regulation of cas- 
ualty insurance is concerned, it is the small 
man, or the person who has only one or two 
cars to insure, who pays the highest rates 
on insurance. Your committee believes that 
it can be definitely proved that the casualty 
irsurance companies charge the regular 
manual rates to the small man, while they 
sometimes cut their manual rates as much 
as 25% or 30%, or perhaps even more, in 
order to get the business of the big truck 
lines, or those having fleets of trucks to 
insure. If Mississippi had non-discrimina- 
tory rates and rebating was not allowed, 
all car owners and commercial car owners 
would be put on the same basis, and your 
committee believes that such regulation 
would bring about a reduction in the rates 
of the average car owner, although it might 
increase the rates of the big operator, inas- 
much as all persons would be required to 
pay the same rate, * * * 

“This committee recommends that the 
Insurance Commissioner be given charge 
of casualty and surety insurance and their 
allied lines in Mississippi, and that all com- 
panies be required to file a copy of their 
policies in the said office of the Commis- 
sioner, with copies of their rates, and that 
the Insurance Commissioner be allowed to 
approve or disapprove their rates, based 
upon the reasonableness thereof. * * *” 


Great credit was given the Insur- 
ance Commissioner, John Sharpe 
Williams, III, for the effectiveness of 
his activities, with special reference 
to the number of convictions of ar- 
sonists accomplished by his office. 
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AMERICAN BAR ASSOCIATION MAKES 
CONVENTION HISTORY AT 
CLEVELAND MEETINGS 


ULLY bearing out its reputation 

as one of the major annual con- 

ventions in America the recent 
meeting of the American Bar Asso- 
ciation developed far reaching inter- 
est. Aside from the purely legal field 
which was adequately covered with 
technical perfection in many impor- 
tant speeches, the stake of the busi- 
ness man in matters pertaining to the 
law were given more than ordinary 
attention. 


A reflection of the willingness of 
the Bar to learn more and more of 
the attitude of the general public was 
the inclusion in the program of an 
address by Paul Bellamy, Editor of 
the Cleveland Plain Dealer who 
spoke “What the layman thinks of 
lawyers.” This talk before the Junior 
Bar Conference on the Sunday pre- 
ceding the regular sessions pointed 
good-naturedly to various aspects of 
the law’s delay and suggested that 
remedies are needed. 

That the lawyers took these stric- 
tures also good-naturedly was evi- 
denced in the portions of the pro- 
gram, already prepared, bearing on 
reforms of procedure, and on com- 
mercial or semi-commercial topics. 


The complete proceedings of the 
convention covered a vast amount of 
territory which in reality can only be 
studied by a leisurely reading of the 
addresses and minutes of the several 
section meetings. The usual sparks 
from the impact of different ideas 
concerning governmental and _ polit- 
ical questions enlivened the sessions, 
there being interesting material for 
such an interchange in the remarks 
of President Vanderbilt, and by At- 
torney General Homer S. Cummings, 
Supreme Court Justice Stanley F. 
Reed, and U. S. Circuit Judge John 
J. Parker of Charlotte, N. C. Ad- 
ministrative tribunals came in for 
criticism and defense, the attack 
upon them being based on the theory 
that the present court machinery with 
perhaps a slight revamping of meth- 
ods was best suited for determination 
of legal questions in this category. 
The upshot of the discussions would 
seem to be a focusing of attention on 
these questions and a working out of 
expedient compromises, which after 
all are perhaps the best functions of 
a convention. A feature of the con- 


vention was the giving of an O.K. 
to a report recommending the adop- 
tion of a large number of items of 
suggested reform of judicial proce- 
dure, which see in another part of 
this issue. (Page 25.) 


HE scope of the American Bar 

meeting may be judged by the 

attendance which taxed the fa- 
cilities of the larger hotels of Cleve- 
land and is estimated to have totaled 
5,000 at the peak. The roster bris- 
tled with celebrities from all over the 
United States and Canada, and the 
contingent from across the sea con- 
tained no less a dignitary than the 
Right Hon. Lord Macmillan, Lord 
of Appeal in Ordinary from London, 
England, who delivered one of the 
outstanding addresses. 


Leaving further consideration of 
the purely legal aspects of the con- 
vention to the lawyers, we are re- 
porting in larger detail the sessions 
on insurance law. Formed but five 
years ago the Insurance Section has 
grown steadily until it is the largest 
group within the association. Its 
meetings assume the proportions of 
a main convention and its programs 
attract as much notice in the press as 
the general sessions. 


SESSIONS OF THE 
INSURANCE SECTION 


VERY complete program of- 

fered by the Insurance Section, 
under the Chairmanship of Howard 
D. Brown, had three principal phases. 
The first, and undoubtedly the most 
important, was the business section, 
at which the reports of the various 
committees of the Section were pre- 
sented. Notable among the reports 
were those of the Automobile Insur- 
ance Law Committee, headed by 
Royce Rowe, which included a re- 
vised annotation of the Standard Au- 
tomobile Liability Policy ; that of the 
Committee on Marine and Inland 
Marine Insurance, which included a 
discussion of losses from bombing 
planes and seizures in China and 
Spain, and the report of the Com- 
mittee on Workmen’s Compensation 
and Employer’s Liability Insurance, 
headed by R. N. Caverly, which rec- 
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ommended a detailed study of the ad- 
ministration of Workmen’s Compen- 
sation Laws. The last business ses- 
sion closed with the election of Lionel 
T. Kristeller of Newark, New Jersey, 
as Chairman of the Section for the 
coming year. Other officers elected 
were John W. Cronin of Boston, 
Vice Chairman and Chase M. Smith 
of Chicago and Frank E. Spain of 
Birmingham, Alabama, members of 
the Executive Council. Howard D. 
3rown, Retiring Chairman, also be- 
comes a member of the Executive 
Council. 


At the general session of the Sec- 
tion a number of extremely able ad- 
dresses were presented by men rep- 
resenting every phase of the insur- 
ance business. Roger B. Hull, Gen- 
eral Counsel of the National Associ- 
ation of Life Underwriters spoke on 
“The Lawyer and the Life Under- 
writer,” pointing out the necessity 
for close cooperation between the 
representatives of both fields in work- 
ing out the estate problems of the 
public. The law of Marine and In- 
land Marine Insurance was explained 
by James W. Ryan of New York, 
light was thrown on a specialized part 
of the Marine business by Samuel D. 
Macomb of New York City, who 
spoke on Protection and Indemnity 
Insurance. The last speech at the 
opening session was by Judge Moyni- 
han of Detroit who explained the pre- 
trial procedure which is being fol- 
lowed in the Detroit area. 


At the general session on Tues- 
day an interesting talk was delivered 
by Professor Borchard of Yale Uni- 
versity on “Declaratory Judgments 
and Their Proper Uses in Insurance 
Litigation.” Professor Borchard’s 
talk, which explained the usefulness 
of this new type of judicial procedure 
in the liability field, will be found 
excerpted further along in this issue, 
as will the speech, of Judge Moyni- 
han, the latter in nearly full text. 


The speech which aroused the most 
comment was that of E. W. Sawyer, 
Assistant General Counsel of the Lib- 
erty Mutual of Boston, which not 
only called for a simplificatoin of 
legal procedure in the handling of 
automobile accident cases but also in- 
cluded a defense of compulsory au- 
tomobile insurance. Mr. Sawyer com- 
pared the public feeling at the time 
the Compensation Acts were first 
passed with that existing today 
toward the victims of automobile ac- 
cidents and particularly stressed the 
results of the survey made by the In- 
stitute of Public Opinion. His thesis 
was that some type of compulsion 
was necessary to make certain that 
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those responsible for automobile ac- 
cidents would be financially able to 
pay any judgment against them and 
that the Massachusetts plan, although 
defective in its present form, has 
been generally satisfactory. In Mr. 
Sawyer’s opinion a new coverage 
now under consideration by the in- 
surance companies under which the 
medical and funeral expenses of au- 
tomobile accident victims will be paid, 
up to a stated limit, irrespective of 
liability, will do much to meet the 
public demand that some constructive 
plan must be offered by insurance 
companies for taking care of the vic- 
tims of automobile accidents. 

Addresses were also made by Frank 
D. Spain of Birmingham, Alabama 
whose subject was “Equitable Re- 
lease from Fraud in the Procurement 
of Insurance” and H. D. Combs who 
talked on “Effect of Settlement Pol- 
icy of Insurance Companies on Law- 
yers Income.” 

The third division of the program 
was composed of a series of round 
table conferences held on Tuesday 
afternoon. There were six such con- 
ferences covering the following sub- 
jects: Fidelity and Surety Insurance 
Law, Casualty Insurance Law, Life 
Insurance Law, Fire Insurance Law, 
Workmen’s Compensation and Em- 
ployer’s Liability Insurance Law and 
Marine and Inland Marine Insurance 
Law. 
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THE FIRE INSURANCE ROUND TABLE 
NOT ONLY HEARD A DEFENSE OF THE 
“sole ownership” clause by Arthur 
E. Benson, of Philadelphia, which 
brought out the difference of opinion 
existing between insurance attorneys 
as to the desirability of continuing 
such a clause in the policy, but Mr. 
Chase M. Smith, Chairman of the 
Committee, explained plans for a 
complete annotation of the fire insur- 
ance policy to be undertaken by the 
Committee during the next year. 

The round table session which 
drew the largest attendance was that 
on workmen’s compensation, where 
the perennial subject of occupational 
disease was again discussed with par- 
ticular reference to the recent deci- 
sion in Michigan holding that in that 
state employees did not have a com- 
mon law right of action for ocupa- 
tional disease, and to the ever troub- 
lesome question of how an occupa- 
tional disease can be defined. Mr. 
Barlett of the Maryland Casualty 
Company, one of the speakers, made 
a very strong case for the use of a 
schedule of compensable occupational 
disease as the only sure way of draft- 
ing an occupational disease compen- 
sation law. 
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Conferees Reach Passed on 


Bar-Adjuster Problem 


HE long controversy between 

business and the legal profes- 

sion which grew out of the 
contention of lawyers’ organizations 
in several states that the adjustment 
of insurance claims constitutes the 
practice of law—and is therefore an 
activity which should be confined to 
attorneys—was settled to the satis- 
faction of both groups during the 
recent convention of the American 
3ar Association at Cleveland. The 
Association’s Board of Governors 
voted unanimous approval of an 
agreement which had been drawn up 
earlier by committees representing 
the Bar and the insurance carriers. 


The agreement recognizes that the 
handling of insurance claims is not 
the exclusive prerogative of the law- 
yer by stating “that laymen have a 
proper place in the adjustment of 
claims”, and sets up unique ma- 
chinery for the handling of future 
disputes in this field. 


Under the terms of the agreement 
future complaints in connection with 
the handling of insurance claims— 
whether the complaints involve 
either lawyers or laymen—may be 
referred to a special independent ten- 
man board composed of five repre- 
sentatives of the legal profession and 
five representatives of the insurance 
interests. The board marks a dis- 
tinct forward step in the method of 
handling such controversies, accord- 
ing to chairman Stanley B. Houck of 
the American Bar Association’s com- 
mittee on Unauthorized Practice of 
the Law, in that it marks the first 
time the section of the public most 
concerned has been accorded equal 
representation upon the agency which 
passes upon complaints. 


Previously complaints against lay 
adjusters were usually referred 
either to the American Bar Associa- 
tion’s committee on Unauthorized 
Practice of the Law, or to similar 
committees of local or state Bar 
groups. Seldom was there the proper 
opportunity for intensive study of 
the problems involved by experts 
thoroughly familiar with their rami- 
fications, and the result had been the 
citing of numerous adjusters for con- 
tempt of court upon the ground that 
they were engaging in the unauthor- 
ized practice of law. Indicative of 
the confusion such a procedure en- 
gendered was the recent decision of 


the Circuit Court at Columbia, Mo., 
holding that a number of the com- 
mon activities of lay adjusters do 
constitute the practice of law and 
should be prohibited by injunction, 
and the almost exactly opposite rul- 
ing of a New Jersey Chancery Court 
that these and kindred activities do 
not constitute the practice of law and 
are permitted to the lay adjuster. 

There was a prospect that the 
question would have to be decided 
state by state—wherever a local law- 
yers’ organization chose to raise it— 
and that a long and expensive series 
of court battles would have to be 
fought. Business men in many other 
lines expressed great concern over 
the situation, their own attorneys 
having advised them that decisions in 
such cases frequently set rules of law 
which go much farther than the is- 
sues involved in the particular case 
at trial. The holding of the Missouri 
Court, for instance—that the selec- 
tion and preparation of contractual 
documents, the adjustment of claims, 
and other acts constitute the prac- 
tice of law—were held to affect every 
type of business in which form con- 
tracts are employed, and in which 
disputes are, settled with customers. 
The prohibition against appearing be- 
fore the Workmen’s Compensation 
Commission, even at informal hear- 
ings, aroused the interest of labor 
unions ; their agents have been mak- 
ing such appearances for injured 
members of their unions for many 
years. Indicative of labor’s concern 
over the Missouri ruling was the for- 
mal request recently made by the 
American Federation of Labor, that 
it be granted leave to file a brief 
amicus curiae, and be permitted to 
participate in the oral argument, when 
the Missouri test case (Liberty Mu- 
tual Insurance Co. et al v. Clark et 
al.) is heard by the Missouri Su- 
preme Court on Sept. 21. 


N THE past any complaints 
against lawyers offending in the 
handling of insurance claims were 
usually presented to the local or state 
Bar organizations themselves, and 
any disciplinary steps taken at their 
discretion. The new procedure will 
permit the making of such complaints 
to the special board. 
In addition to the hearing of com- 
plaints the board will carry on stud- 














Participating groups: 





| ence Committee on Adjusters. The Conference Committee, or a sub-committee 
| thereof, shall investigate such complaints and recommend or take such action 
as is necessary to correct practices deemed contrary to the public interest. 
I 2. This Conference, through the committees composing it, pledges itself 
to seek the full cooperation of the organizations which they represent in cor- 
recting practices condemned by the Conference Committee. 

3. This Conference declares that no adjuster shall advise any claimant 
to refrain from seeking legal advice or against the retention of counsel to pro- | 


| 
Statement by Conference on Claim | 


| Adjusters 


| 
Committee on Unauthorized Practice of the Law of A. B. A. i 
Committee on Lay Adjusters of the Insurance Section of A. B. A. 
Special committee representing all insurance interests. | 


As a result of a thorough study of the relationship between the fields of | 
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the adjustment of claims and of the practice of law it has been unanimously 
agreed between the American Bar Association’s committee on Unauthorized 
Practice of the Law and the committee on Lay Adjusters of the Insurance 
Section of said Association, in conference with a special committee representing 
all types of insurance interests—life, fire, marine, and casualty—that laymen 
| have a proper place in the adjustment of claims. 

At such conference the following program was adopted in a sincere effort | 
to eliminate such abuses as may be current, to further the protection of the | 
public interest, and to eliminate friction among the several interests represented. 

1, There is hereby established a joint committee composed of ten members, | 
five of whom shall be representatives of the American Bar Association, and 
five of whom shall be representatives of the above designated insurance interests, 
to which complaints concerning insurance adjusters or attorneys handling insur- 
ance claims may be referred. Such committee shall be known as the Confer- | 

| 
| 
| 





tect his interests, nor shall any adjuster deal directly with any claimant repre- | 


sented by counsel. 


4. This Conference recommends that the Conference Committee on Ad- | 
justers, in connection with its other duties, make early report concerning the | 
following: (a) Representation of minors and incompetents in the settlement of \ 

| their claims; (b) Representation of the insured’s interest in excess of the || 


of rights. 


policy limits : (c) Defense by insurance companies of suits under a reservation 


| 
5. The Conference Committee on Adjusters is empowered to adopt rules | 


for its own procedure, to elect its own officers with such titles as it shall | 
determine and to provide for their term of office and the selection of their |! 


successors, and to provide all necessary and proper means for carrying out I} 


its designated duties. 


6. The chairman of the American Bar Association’s committee on Unau- ! 
thorized Practice of the Law shall act as the temporary chairman of the Con- 
ference Committee on Adjusters, and shall call the first meeting. 


7. The Conference Committee on Adjusters shall be constituted originally | 
as follows: (a) The insurance interests shall be represented by one member | 
from each of the following organizations—American Mutual Alliance, Associa- 

tion of Casualty and Surety Executives, International Claim Association, Na- | 
tional Board of Fire Underwriters, and National Association of Independent i 


by five members to be designated by the chairman of the committee on Unau- 


thorized Practice of the Law, and the chairman of the committee on Lay 
Adjusters of the Insurance Section; (c) The American Bar Association rep- 
resentatives will be: Edwin M. Otterbourg, New York; Fred B. H. Spellman, 
Henry B. Brennan, Savannah, Ga.; 


Alva, Okla. ; 


] N. Y.; and James 
| 
| 


ies of the best methods of dealing 
with a number of technical problems 
involved in claims adjustment which 
have come to the fore during the 
long investigation by the conference 
committees of current adjustment 
practices. One of the more impor- 
tant of these is the representation of 
minors or incompetents who have 
claims against insurance companies ; 
in the past some insurance compa- 
nies have permitted the use of their 
own attorneys for such representa- 
tion when the claimant did not wish 
to secure his own lawyer. Other 


| 

| 

Insurance Adjusters; (b) The American Bar Association shail be represented | 
i 

| 

| 

C. Jones, St. Louis. 
| 

| 

| 


Oscar Brown, Syracuse, 


problems which will come in for de- 
tailed study are the defense by insur- 
ance companies of lawsuits under a 
reservation of rights, and the defense 
by insurance companies of suits in 
which a policyholder seems likely to 
have returned against him a verdict 
for an amount of damages greater 
than that for which the insurance 
company is liable under the terms of 
the policy which it has issued to him. 

Regarded as an important part of 
the agreement is the stipulation that 
adjusters shall not advise claimants 
against seeking the services of attor- 
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neys, nor settle claims direct with 
claimants represented by counsel. 


TANLEY B. HOUCK is to serve 

as temporary chairman of the 
new board, and is expected to call 
the first meeting within a short time, 
probably in Chicago. Named as the 
legal profession’s representatives on 
the body were Edwin M. Otterbourg, 
New York; Fred B. H. Spellman, 
Alva, Okla.; Henry B. Brennan, Sa- 
vannah, Ga.; Oscar Brown, Syra- 
cuse, N. Y.; and James C. Jones, St. 
Louis, Mo. The five insurance repre- 
sentatives will be named later, one 
from each of the following organiza- 
tions: American Mutual Alliance, 
Association of Casualty and Surety 
Executives, National Board of Fire 
Underwriters, International Claim 
Association, and National Associa- 
tion of Independent Insurance Ad- 
justers. 

Three groups participated in the 
drafting of the agreement: 

1. The American Bar Association’s 
committee on Unauthorized Practice 
of the Law, made up of chairman 
Stanley B. Houck, Minneapolis ; Ed- 
win M. Otterbourg, New York; Fred 
B. H. Spellman, Alva, Okla.; Henry 
B. Brennan, Savannah, Ga.; and Ed- 
mund B. Shea, Milwaukee. 

2. The committee on Lay Adjust- 
ers of the American Bar Associa- 
tion’s Insurance Section, composed 
of chairman E. Smythe Gambrell, At- 
lanta, Ga.; W. C. Jainsen, Hartford, 
Conn.; Allan E. Brosmith, Hartford, 
Conn.; Oscar Brown, Syracuse, N. 
Y.; C. M. Horn, Cleveland; James 
C. Jones, St. Louis; John R. Kitch, 
Chicago; Leo P. McNally, Minne- 
apolis; H. C. Shull, Sioux City, 
lowa; J. R. Snively, Rockford, IIl.; 
H. D. Van Duser, Rochester, N. Y.; 
G. W. Yancey, Birmingham, Ala. ; 
and J. S. Lewis, Ponca City, Okla. 

3. A special conference committee 
representing the’ insurers, which in- 
cluded chairman Ambrose B. Kelly, 
of the American Mutual Alliance, 
Chicago; Thomas T. Harvey, Hart- 
ford, Conn., representing the Associ- 
ation of Casualty and Surety Execu- 
tives; Harlan S. Don Carlos, Hart- 
ford, Conn., of the International 
Claim Association; Theodore Wat- 
ters, Jr., Washington, D. C., of the 
National Board of Fire Underwrit- 
ers; Henry S. Ballard, Columbus, 
Ohio, representing non-organization 
insurance companies; Raymond N. 
Caverly, New York, of the Interna- 
tional Association of Insurance Coun- 
sel; and A. M. Foley, South Bend, 
Ind., president of the National As- 
sociation of Independent Insurance 
Adjusters. 


14— August, 1938 


JouRNAL oF AMERICAN INSURANCE 


Pre-Trial Procedure 


Excerpts from an Address before 
the 1938 American Bar Association Convention 
By HON. JOSEPH A. MOYNIHAN 


JUDGE, CIRCUIT COURT, DETROIT, MICH. 


OR years I have been trying to 
get the trial judges of the first 
fifteen cities of the United States 

to sit down at a round table confer- 
ence, at some central point to be des- 
ignated, and there to discuss those 
matters that are pressing upon the 
courts of our land for consideration 
and determination ; those things that 
demand the courts’ attention to elimi- 
nate the needless delay, to eliminate 
the many things that come into the 
trial of a law suit that have no place 
therein. 

I say that the time has come when 
the bench of this country should take 
the lead in these activities. I have 
been on the bench of my circuit some 
few years, and I decline to be merely 
the umpire or referee. That may have 
come perhaps from a rather active 
career at the Bar before ascending 
the bench, but I dislike, and have al- 
ways disliked, to see many things 
coming into a law suit that are sus- 
ceptible of adjustment or stipulation 
or concession prior to the real trial 
date being reached. 

I think that the courts of this land 
have justly brought down upon them- 
selves, at least from the business pub- 
lic, proper condemnation because of 
those many trivialities that creep into 
the trial of a law suit and extend that 
law suit. The lay mind cannot of 
necessity know or understand all of 
those peculiar twists or quirks that 
enter into the trial of a law suit, and 
| have for years contended that they 
are needless. 

I have likewise contended that 
there is no reason why a minimum 
of executive ability should be a lia- 
bility upon the part of a judicial off- 
cer. There is no reason why a court, 
especially in a great metropolitan 
area, should not be organized upon 
business lines similar in every respect 
to business and industrial life itself. 
I have never been committed to the 
idea that there should be any sort of 
a laissez-faire attitude upon the part 
of the trial judges of this country. 
This idea that because you have put 
in a considerable number of hours on 
the bench and after-hours in consid- 
ering of your opinions, and therefore 
your labors are through, never did 
appeal to me. 


eee 
HAVE never been committed to 
the idea that when the case load 


in the metropolitan areas of our 
country becomes so great, that there- 
upon judges should appeal to the leg- 
islature for authority for additions 
to the personnel of the working 
bench. I have felt that it devolved 
upon the courts themselves, first, to 
know and understand the case load 
and then to make efforts to reduce 
that congestion, and that is just ex- 
actly what the eighteen circuit judges 
in the city of Detroit did. 

They met as a sort of Board of Di- 
rectors and our advancement, which 
has commanded the attention of courts 
and lawyers alike in this country, 
dated from the day that we sat down 
and elected one of our number as the 
Executive Judge. He is our leader. 
He carries on the activities of our 
court and we respond to his direc- 
torial activity, as in any other bisi- 
nesslike matters. 

We formerly had a Conciliation 
Division. It was a happy-go-lucky af- 
fair, as you please. We designed it 
for the benefit of the lawyers. They 
could take advantage of it if they 
desired; they could have nothing to 
do with it if they desired. 

My turn of duty came to take up 
this conciliation work. I just couldn’t 
see any idea of having somebody step 
up to the bench and say, “We are 
now ready to take up in an attempt 
to conciliate the case of so-and-so vs. 
so-and-so.” The judges talked it over 
(and there are a great many talkers 
among the judges, as there are among 
the lawyers when they get into a 
meeting). Then we decided upon a 
pre-trial hearing. 

We set up a pre-trial docket on the 
law side the same as we had on the 
chancery. Some years before, we had 
a pre-trial docket on the chancery 
side that merely affected mechanics’ 
liens. Then it developed into mort- 
gage foreclosures and then other 
chancery work. We set up law dock- 
ets on the pre-trial and it was my 
good fortune to institute the docket 
and design the rules and the forms 
and all of the other media incident to 
the introduction of this docket. 

The first question that troubled 
me was about the power I possessed 
to enforce attendance by the Bar 
upon the court. So I did the best 
I could; I felt my way. I announced 
that I would have, for the benefit ot 
counsel and for.their convenience, a 
certain number of cases called at nine 
o’clock in the morning, another set 





at eleven and another set at two 
o'clock in the afternoon. 

We sat down in my chambers and 
together we discussed the case. | 
personally am committed to the idea 
that the lawyers should bring their 
clients with them when they sit in 
these pre-trial or pre-view hearings 
of a law suit, and that is especially 
true in cases that are of interest to 
the men practicing in your particular 
Section on Insurance Law, because 
I have found that after the plaintiff 
had heard the defendant’s lawyer and 
heard his claim, there was a great 
deal of difference in his demands. 
There is a great deal of difference, 
you know, between people who just 
sit down in their own lawyer’s of- 
fice and hear their own side of the 
case all the time. When they hear a 
little bit of the other fellow’s side, 
they often change their views. 

I had them sit down in my office. 
It did not take very long to trim that 
law suit down to the essential fac- 
tors and get it ready for trial. My 
idea was to stabilize the court. Some 
of you men know as well as I do, the 
terrible inconvenience that you and 
your clients have been put to, to get 
into court, and then maybe the de- 
fense counsel will say, “Your Honor, 
I would like a continuance to amend 
my declaration because thus-and- 
so—,” and in a big metropolitan 
court where you are kept busy, that 
is one of the greatest inconveniences. 


ca. docket does away with that. 
If you study the case of Con- 
stantine vs. the City of Dearborn, 
280 Michigan, you will find there 
the only case on pre-trial procedure 
where the Supreme Court of the 
State of Michigan has definitely 
placed its stamp of approval upon 
this particular activity in the law. 
How many of you gentlemen have 
been called upon to listen to testi- 
mony that came in as that of a wit- 
ness to an accident, as to the inter- 
secting streets where such accident 
occurred? That has always appeared 
to be as absolutely silly, the same as 
taking proof as to ownership and 
identity of a machine in an automo- 
bile accident case. How many times 
have you seen witnesses brought in 
to testify as to whether a traffic light 
was working at a particular intersec- 
tion at a certain time? How many 
times have you heard witnesses tes- 
tify as to weather conditions, when 
all the two lawyers had to do, if there 
was a United States Weather Bureau 
in the town, was to merely step over 


to that office and get from them the 


meteorological report of that particu- 
lar day? (Continued on Page 18) 
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Within a Circle of Flame What Problems 
May Arise for the Adjuster to Solve? 


Fire Loss Adjustment 


By RALPH H. BLANCHARD 


SCHOOL OF BUSINESS, COLUMBIA UNIVERSITY 


COPYRIGHT 1938 BY RALPH H. 


BLANCHARD 


NEW YORK, N. Y. 


ECENT discussion of the legal 
status of insurance adjusters 
raises the question of their 

function in the insurance mechanism. 
Are they primarily insurance men or 
lawyers, or do they occupy a position 
which justifies classifying them as an 
independent profession? However 
they are classified, to what extent 
should their work be considered a 
matter of special public concern, and 
to what extent should it be subject 
to governmental regulation? 


Of those who devote their full time 
to adjustment work there are three 
classes; company (or carrier) ad- 
justers, independent adjusters, and 
public adjusters. Company adjusters 
are salaried employees of insurance 
carriers or of cooperative adjustment 
organizations maintained by carriers ; 
they represent only their employers 
in dealing with the public, although 
they may occasionally serve in inter- 
carrier arbitration proceedings and 
receive fees for their work. Inde- 





pendent adjusters are independent 
contractors who maintain their own 
offices, who are commissioned to ad- 
just losses, and who charge fees for 
their services much as any profes- 
sional man might do. They may be 
individuals or organized as partner- 
ships or corporations. Ordinarily they 
represent only insurance carriers. 
Public adjusters offer their services 
to claimants, charging a fee which is 
often a percentage of the amount col- 
lected from the insurance carrier. 


The adjustment of losses com- 
prises three determinations: whether 
an insurer is liable to pay a claim 
under its contract; if so, how much; 
and to whom payment is to be made. 
Any activity contributing to answer- 
ing these questions in an individual 
case is a part of the adjustment 
process. Many persons other than 
those who are, properly speaking, 
“adjusters” may perform, in whole 
or in part, the functions of an ad- 
juster. Local agents of fire insur- 
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ance companies are frequently au- 
thorized to adjust small losses; in 
other cases these same agents in 
effect represent the claimant in deal- 
ing with the company. Brokers con- 
sider the adjustment of losses on be- 
half of their clients a part of their 
normal service. Lawyers also fre- 
quently represent claimants as nego- 
tiators rather than as enforcers of 
strictly legal rights. In many losses 
the claimant is his own adjuster. 

The adjuster is guided in the per- 
formance of his functions by the 
terms of the fire insurance contract 
which indicate what property is cov- 
ered; when, where, and under what 
circumstances, it is covered; what 
causes of loss are covered and what 
excepted; to whom loss is payable; 
how the amount of loss is to be as- 
certained; and what rights the in- 
surer may exercise.! 

The procedure to be followed by an 
adjuster when a notice of loss has 
been received by the insurer has been 
outlined as follows :? 


1. Inspect the scene of the loss and exam- 
ine any of the insured property still to 
be seen. 

2. Confer with the insured or his repre- 
sentative. 

3. Examine and list the policies. 

(a) Alphabetically by names of com- 
panies. 

(b) With notation of agents’ names. 

(c) Noting varying forms and clauses. 

4. Record: 

(a) The exact name of the insured, 
and the names of individuals who 
may be members of the firm, offi- 
cers of the corporation, or the in- 
dividuals comprising the group. 

(b) The date, hour, and cause of the 
fire as stated by the insured. 

(c) The adjuster’s theory of origin if 
he disagrees with the insured’s 
statement. 

(d) The nature of the insured’s title 
to or interest in the property. 

(ey Any change that may have oc- 
curred in the title or interest since 
the commencement of the policy. 

(f) All incumbrances on the property 
(these should be recorded by stat- 
ing the name of the holder, the 
amount of ‘the incumbrance, and 
the date it is due). 

5. Approve, direct, or institute any work 
necessary to protect the property from 
further damage. 

6. Determine whether the company is 
liable for the loss, and if so, 

7. Prepare to discuss value and loss by 
(a) Estimating. 

(b) Inventorying. 

(c) Checking. 

8. Negotiate the adjustment. 

(a) Agree on value and loss. 

(b) Apply any limitation clauses and 
apportion the loss. 

9. Prepare final papers and secure execu- 
tion of the proof of loss, unless this is 
to be looked after by the insured or his 
representative. 


1For a complete outline of the functions of the 
adjuster as determined by the New York standard 
a see Reed, P. B., “Adjustment of Fire 
osses”, p. 3. Throughout the preparation of this 
article the author has made use of this treatise. 


2Ibid, p. 10. 
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10. Mail promptly to the company the final 
papers and report. 

If, in the opinion of the adjuster, 
there is a possibility that a third party 
may be liable for the damage caused 
by the fire he will make whatever 
investigation is pertinent. An ex- 
amination of this outline will show 
that the adjuster’s work is concerned 
with the ascertainment of facts and 
an interpretation of certain of those 
facts in the light of the terms of the 
policy. The determination of whether 
the insurer is liable under the policy 
is of primary importance, the fact of 
liability and its possible extent being 
settled by the adjuster’s answers, 
after due investigation, to the follow- 
ing questions :3 


1. Has the insured named in the policy suf- 

fered a loss, and was his interest at the 

time of the fire that which is covered in 

the policy? 

Did the fire occur during the term of the 

policy ? 

Is the loss a direct result of fire? 

Is the damaged or destroyed property 

that described in the policy ? 

Does the claim include any property: that 

is not covered by the policy? 

(a) Of a kind or at a location not cov- 

ered? 

(b) Uninsurable? 

(c) Excepted? 

6. Was the loss, or any part of it, caused 
by excepted hazards? 

7. Is the policy valid or had it been can- 
celed before the loss, or voided either 
before or after the loss? 


nh 


me 


wn 


If the insurer is found to be liable, 
in whole or in part, for the loss, the 
problem then becomes one of ascer- 
taining how much is to be paid. If 
liability is doubtful or clearly non- 
existent, the adjuster may neverthe- 
less find it desirable to collect evi- 
dence and even proceed with an esti- 
mate of the loss, protecting the in- 
surer by carefully refraining from 
doing anything which might consti- 
tute a waiver of its rights or estop it 
from asserting its rights. In most 
such cases he will make a non-waiver 
agreement with the claimant under 
which all rights and defenses of the 
insurer are preserved, the claimant 
agreeing that any investigation or 
steps to ascertain the amount of the 
less shall not constitute a waiver of 
such rights and defenses. 


HE first essential in the equip- 
ment of a competent adjuster is 
adequate knowledge of the provisions 
of fire insurance contracts and of 
their interpretation, and an under- 
standing of the intent of the insurer 
and insured in entering into a con- 
tract. 
The contract and its interpretation 
is, of course, a legal subject, and the 
adjuster is necessarily an expert in 


‘Ibid, p. 17. 
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this specialized field of the law, but 
knowledge adequate to his needs is 
readily available and may easily 
be mastered by one not generally 
schooled in the law. Documents of 
which he makes use, such as proofs 
of loss and the non-waiver agreement 
are standardized and ordinarily re- 
quire no further legal draftsmanship. 
If the adjustment reaches a point of 
threatening court procedure, either 
in the direction of resisting a claim 
or prosecuting for fraud, the matter 
will be turned over to lawyers. 


It is most important for the ad- 
juster to have a clear realization of 
the intent of the parties, in order that 
he may assist in carrying out the 
functions of the contract as the em- 
bodiment of an intended transfer of 
risk. He should know when the con- 
tract is void and the limitations of 
its application, but he should know 
when to overlook technical interpre- 
tations and make payment on a loss 
which strictly might not be enforce- 
able. He may be in a position to make 
decisions on such points himself or 
he may need to consult his superiors, 
but he should always be clear on the 
business, as contrasted with the legal, 
considerations involved. 

The results of a survey conducted 
by Professor G. W. Goble in Cham- 


A Task for an Expert Eye 





paign and Urbana, Illinois, lend sup- 
port to this point.* He examined 538 
fire insurance policies of which 236 
or 44 per cent were on properties 
jointly owned. Of these 236 policies, 
151 or 64 per cent (28 per cent of 
ali the policies) were void because 
they covered properties which were 
jointly owned but were insured as 
solely owned by the insured named in 
the policies, or because they were in- 
sured as owned in fee simple, but 
were not so owned. Properties often 
go for years without a fire loss and 
consequently with no test of the valid- 
ity of the insurance, and when fire 
losses occur violations are frequently 
unnoticed or intentionally overlooked. 
It is highly improbable that payment 
would have been refused on purely 
technical grounds in case of loss to 
any of the properties whose insur- 
ance was investigated. But this situ- 
ation is perhaps typical of the coun- 
try at large—a considerable percent- 
age of the insurance carried is prob- 
ably technically void for one reason 
or another, for the fire insurance 
contract is a complicated document. 
Further, the ownership, use, or other 
circumstances affecting property fre- 
quently change during the currency ot 
a policy, without appropriate chang- 
es being made in the contract. It is 
the business of the adjuster to know 
when violation of the contract calls 
for denial of a claim because of its 
representing a situation not contem- 
plated by the parties, and when it is 
properly to be considered a negligible 
mistake inherent in the present insur- 
ance system. 

In most cases it is readily admitted 
that the insurer is liable for the pay- 
ment of loss. The question is: how 
much and to whom. Here the adjuster 
becomes an administrator of the com- 
pany’s funds and its diplomatic rep- 
resentative. He should protect its 
rights by taking proper advantage of 
all policy terms, such as the pro-rata 
clause or the co-insurance clause, 
which reduce the amount payable. He 
should carefully estimate the amount 
of the loss in order to keep the drain 
on the funds at a minimum. He 
should cooperate in measures for pro- 
tection and salvage of property. In 
rare cases, he should exercise options 
to replace, repair, rebuild, take over 
entire stock, or move for appraisal, 
if the prospects of an agreement on 
the amount to be paid seem too dim. 

In all of this work, however, he 
must remember that, although it does 
not appear in the annual statement. 
an insurer’s most valuable asset, and 
one most difficult to rebuild if it is 
 4Proceedinas of the Fourth Annual Meeting, 


American Association of University Teachers of 
Insurance, December 28, 1936, p. 37 














lost, is the good-will of the insuring 
public and of agents and brokers. 
While protecting the insurer he should 
be careful not to let a misguided de- 
sire to make a good record for close 
adjustments leave with the insured a 
feeling of having been cheated or 
sharply dealt with. He should make 
clear his purpose of indemnifying the 
insured fully in accordance with the 
terms of the contract, reasonably con- 
strued. 
eo @ @ 


Sir era the adjuster’s work as a 
whole, by far the major part of 
it consists in arriving at the amount 
of loss by investigation, calculation, 
and negotiation. In general, loss on 
physical property is measured by the 
cost to replace it in its condition pre- 
vious to the fire less depreciation. 
Under certain contracts covering 
financial losses the problem of ascer- 
taining loss is one of accounting. The 
adjuster must be adequately equipped 
with knowledge of business proce- 
dure, of methods of estimating con- 
struction costs, of methods of pro- 
tecting property from further dam- 
age, of sources of supply of com- 
modities, of price quotations, of pos- 
sibilities of salvage and disposal of 
damaged property, of causes and de- 
grees of depreciation whether from 
use, age or obsolescence, of premises 
and facilities for carrying on inter- 
rupted business. He must have an 
understanding of, and be able to deal 
with, builders, dealers, and apprais- 
ers. He must have a detective’s in- 
stinct for clues and evidence, and an 
accountant’s orderly method of classi- 
fying and listing. He must be able 
to distinguish and negotiate appro- 
priately with reasonable but misin- 
formed claimants, hostile but honest 
claimants, trading claimants, and 
grasping and unreasonable claimants 
He must distinguish accidental fires 
and incendiary fires, damage from 
fire and damage from other causes, 
fraud and dishonesty. 

Quite an order! But perhaps a 
sufficient indication of the peculiar 
combination of qualities which go to 
make up the competent adjuster, and 
to show that his is a type of work 
which demands a special sort of per- 
son and specialized training. He is 
neither lawyer, accountant, business 
man, detective, nor salesman, but 
something of all of them. 

Without any attempt at precise 
Cefinition, it would appear that the 
fire loss adjuster’s position is that of 
the professional man as contrasted 
with the business man. The qualities 
of which one thinks as distinguishing 
the competent lawyer, doctor, or 





JouRNAL OF AMERICAN INSURANCE 


practising scientist are those which 
go to make up the competent ad- 
juster. 

It has been suggested, notably in 
Missouri, that adjustment of losses 
is, in part at least, thepractice of law, 
and therefore open legally only to 
duly licensed members of the bar.® 
It would seem that the test of 
whether adjustment is the “practice 
o1 law” ought reasonably to be 
whether compliance with the usual 
requirements for admission to the 
bar is a necessary part of the ad- 
juster’s equipment. These require- 
ments ordinarily comprise specialized 
legal education and passing a com- 
prehensive examination. Their pur- 
pose is to protect the public against 
incompetent handling of their legal 
problems. 

Adjusters are generally the repre- 
sentatives of insurers. So far as the 
insurers’ own interests are concerned 
they hardly need protection against 
the employment of incompetent ad- 
justers; their requirements for au- 
thorization to adjust losses are prob- 
ably of a higher standard than would 
be found as to that particular work 
in any governmental requirements for 
admission to the bar. In any event, 
they may be presumed to have their 
own interests sufficiently at heart and 
to be sufficiently informed to choose 
adjusting representatives without 
outside assistance. 


ay MAT of the public? Should 
they be protected against the 
employment of incompetent or tricky 
adjusters by insurers? It would seem 
that their interests are sufficiently 
protected by the evident self-interest 
of insurers and by the supervisory 
activities of state insurance depart- 
ments, which may have specific au- 
thority to hear and act on complaints 
against sharp practice on the part of 
insurers, or may bring pressure to 
bear even beyond the scope of spe- 
cific authority. 

Experience has clearly shown, how- 
ever, that the public needs to be pro- 
tected against the possible sharp prac- 
tice or incompetence of public ad- 
justers. These adjusters have fol- 
lowed tactics of the ambulance-chas- 
ing variety and have not conformed 
to standards which would accord 
with the insured’s best interests. In 
New York, they are required to se- 
cure a certificate of authority from 
the Superintendent of Insurance, who 





5See “What is the Practice of Law in Mis- 
souri”’, published by the American Mutua! Alli- 
ance, February 20, 1938. The Missouri contro- 
versy had to do with casualty insurance adjust- 
ments but certain elements of it are equally 
applicable to fire insurance. 
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may suspend or revoke their author- 
ity if, after due investigation, he de- 
termines that the holder of the cer- 
tificate 

(a) has violated any provision of the 
insurance law, or has violated any law in 
the course of his dealings as an adjuster; 
or (b) has made a material misstatement 
in the application for such certificate; or 
(c) has been guilty of fraudulent or dis- 
honest practices; or (d) has demonstrated 
his incompetency or untrustworthiness to 
transact the business of a public adjuster. 
Many insureds are in no position to 
judge the competence or trustworthi- 
ness of public adjusters, especially 
under the emergency conditions of a 
fire loss. It is in accord with good gov- 
ernment practice to protect them. 

Governmental supervision, how- 
ever, should not be adopted for its 
own sake ; where present methods are 
adequate, they should be permitted 
to continue. It seems to the writer 
that general supervision of insurance 
practices, including adjustments, with 
specific regulation of public adjusters, 
protects the public as far as is prac- 
tically possible. To require licensing 
of all adjusters is waste.*. To re- 
quire adjusters to be members of the 
bar does not cover the case. What- 
ever is done, there will still be com- 
petent and incompetent, honest and 
dishonest, adjusters, exactly as there 
are similar lawyers and doctors. The 
problem is one of bringing the stan- 
dard of adjustments to the highest 
practicable level. 


“ON, Y. Insurance Law, § 138-a. 


TLicensing by individual states would interfere 
with the management of normal adjustments and 
would make more difficult or impossible mobiliz- 
ing adjusters across state lines in cases of disas- 
ters such as conflagrations, tornadoes, and floods. 








Mutual Convention in 
Syracuse October 3-7 


PLANS ARE GETTING UNDER WAY 
FOR THE ANNUAL CONVENTION OF 
the National Association of Mutual 
Insurance Companies and the Fed- 
eration of Mutual Fire Insurance 
Companies, to be held jointly at 
Syracuse, New York, during the 
week of October 3. 

National and state committees are 
busy with various details looking to- 
ward attracting the largest attend- 
ance in the history of the gathering. 
New York is an important center of 
mutual insurance, many long estab- 
lished companies being domiciled 
there, and interest in the coming 
meeting is high. 

The nature of the location will 
provide exceptional opportunity for 
scenic trips and other entertainment 
features, and the business sessions 
promise a variety of informative dis- 
cussions of live insurance topics. 
Hotel Syracuse will be headquarters. 
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Pre-Trial 


(Continued from Page 14) 

On the business side of law, how 
many bills of particulars have you 
seen come into the court and have 
them sit and quibble there for hours 
on end over whether or not a bunch 
of lathes were delivered on the 15th 
instant? How many times have you 
seen time spent on the question of 
whether a sack of cement was deliv- 
ered, or on an item of hospital bills 
when the reasonable value of them 
could be determined between two 
lawyers sitting in their own office? 

How many times have you heard 
testimony given as to repairs on au- 
tomobiles? You know how much it 
costs to put in a front axle or a 
transmission or perhaps a couple of 
hub caps, yet we had to bring in 
some poor garage man who is trying 
to eke out a living and whose business 
from the garage stops when he is ab- 
sent from it—we had to bring him 
into court at expense to ourselves or 
to the other side—to listen to him 
say, ‘Well, two hub caps cost so 
much,” or, “The work and labor was 
so much on this differential.” 

ee ee ® 


LL that appealed to us as being 

silly. | will say for the mem- 
bers of your Section, who helped us 
in the formative period of this work, 
that we had their active cooperation 
and support throughout. It was a 
pleasure to work with them because 
they immediately saw the value of 
this innovation; the idea of doing 
away with all these trivial activities 
and getting right down to the meat, 
the gist, of the case, and no more 
fooling around with pleadings. 

When you pass the pre-trial dock- 
et, you are through because we had 
a bench in the main which supported 
the pre-trial judge. When you said 
before the pre-trial judge, “I am sat- 
isfied with my plea,” that was re- 
corded on the report and when it 
came to the trial judge, he backed 
them up. (In this work, the pre-trial 
judge does not try the case that he 
gets ready for the trial.) 

We did that because we wanted to 
have no question about any activ- 
ities of the pre-trial judge when he 
got on to the case and got all of the 
facts in it. We wanted nothing said 
about it afterwards, when, perhaps, 
he formed some opinion as to the 
merits or demerits of that particular 
litigation. Therefore, we have an- 
other man trying the cases. 

Now, some say that you cannot 
do that in one-judge circuits. I sav 
that you can, if judges on circuit will 
move in and out of circuits. I think 
it is a good idea occasionally to get 
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into the other fellow’s circuit and 
see how things are going in his par- 
ticular circuit and let him come into 
yours and sit down and find out what 
kind of a bar you have. 

It is a good thing to turn these 
judges around and let them come in 
and you go out. 


Now. I want the active support 

of all the courts of this country 
for this pre-trial procedure. I want 
the Federal judges to consider it, be- 
cause now they have the power and 
the authority. That has been a great 
trouble with the courts in our land, 
their failure to take back unto them- 
selves rule-making authority. We in 
Michigan have brought it back to the 
proper source. This docket could 
never have been a possibility if it 
had not been for the rule-making 
power extended to the Wayne Circuit 
Court by the Supreme Court of the 
State of Michigan. We took it up, 
we made the most of it, and as that 
distinguished lawyer (and the one 
who has done more, I think, for the 
advancement of the efficient dispatch 
of judicial business in America than 
any other soul) Herbert Harley, said, 
in an article on this particular innova- 
tion back as long ago as February, 
1933, “A great city court without 
rule-making power is indeed in a 
bad way.” 

I think if you talk to the men from 
your Bar in Detroit, they will tell 
you that no longer are insurance cases 
hanging around for three or four 





years, with you and your company 
carrying the reserve for three or four 
years. Did you ever think of that? 
That is a turn-over in business that 
no other court in the country gives to 
that particular branch of the law. 

I have had great delight in dis- 
cussing this subject with you and | 
do want your active support, be- 
cause as active trial lawyers, let me 
tell you this—You are not going to 
lose a single thing by entering into, 
not only the spirit of the thing, but 
the letter as well. In all of the experi- 
ence I have had in this work, and | 
speak sincerely, there is not one right 
that the litigant possesses under our 
laws that has been denied to him or 
her in the pre-view or the pre-trial of 
his law suit. But we have established 
an efficient instrument, stripping a 
law suit right down to the real meat 
of it and trying it accordingly, not 
to find out who is the best lawyer or 
the best prepared lawyer, but to get 
at the justice of the proposition, 
thereby garnering more respect for 
law as an instrumentality of justice 
and for the courts of our land; that 
respect which is so badly needed in 
this hour when a great many of our 
populace seem to think that there is 
only one branch of the government 
instead of three. The time has come 
when the lawyers and the courts of 
this land must take back word to the 
people that there are three branches 
of constitutional government, the 
most important of which, in the 
guarding of their rights, is the ju- 
dicial branch. 


DECLARATORY JUDGMENTS AND 
INSURANCE LITIGATION 


Excerpts from an address before 
the 1938 convention of the American 
) ar Association 


By EDWIN BORCHARD 


HOTCHKISS PROFESSOR OF LAW, YALE UNIVERSITY 


HE passage of the Federal De- 

claratory Judgments Act in 1934 
has greatly stimulated the employ- 
ment of the declaratory judgment 
throughout the country.’ In few 
branches of activity has it been used 
more successfully than in insurance 
litigation. 

There is a reason for this. Insur- 
ance contracts are often of long du- 
ration, look to future benefits, in- 
volve fiduciary relationships, depend 
on representations, facts and conduct 
which the company finds it difficult to 
control, and in the event of loss 
create new relationships between the 
insurer and the injured person or 
beneficiary and the insured or prin- 
cipal debtor. It is natural therefore 
that questions of construction—one 
of the principal functions of the 


declaratory judgment—should fre- 
quently arise. And this either before 
or after alleged breach or a loss. 
Hence we find that company, insured 
and beneficiary have resorted fre- 
quently to declaratory relief, for the 
construction of their respective rights 
and duties, or privileges and immu- 
nities. 

Resort to the remedy does not re- 
quire any purported breach of con- 
tractual relations, as coercive reme- 
dies generally presuppose. Indeed, 
one of its uses is to clarify legal re- 
lations so as to make breach unneces- 
sary. It implies a dispute concern- 
ing legal rights under or outside of 
contract, and authorizes adjudication 
by the courts whenever a useful pur- 
pose is served by settling the issue 
and removing the doubt, uncertainty 

















and insecurity which gave rise to the 
dispute. Naturally, that criterion af- 
fords some discretion to the judges, 
but the discretion is limited by rule. 
Unfortunately, not all courts have 
observed this limitation. 


It is perhaps not surprising that a 
new remedy, even if only new in 
name, should have aroused hostility 
in some courts whose judges, not fa- 
miliar with English practice, had not 
heard the term “declaratory judg- 
ments” or “declaratory relief” in 
their student days. Lawyers as a 
rule are inhospitable to novelty, 
whether real or apparent. It had 
been assumed that the procedural 
writs of common law and equity had 
exhausted the possibilities of judicial 
relief and that, in spite of the fact 
that many disputes disclosed an un- 
satisfied need for adjudication which 
neither common law nor equity af- 
forded, the absence of traditional 
writs or remedies made it impossible 
to meet the need. Even when state 
after state, on demonstration of the 
need and proof that a great propor- 
tion of the English cases seek nothing 
but a declaration of rights, had 
passed the necessary statutes author- 
izing declaratory judgments, many of 
our courts evidenced their inhospi- 
tality toward procedural improve- 
ments by giving the statute a re- 
stricted or indeed improper construc- 
tion. It is unnecessary to review the 
unfortunate dicta of the United 
States Supreme Court before the en- 
actment of the federal Act, when 
some of the judges mistakenly as- 
sumed that a declaratory judgment 
was an advisory opinion on a hypo- 
thetical state of facts, and failed to 
realize that a useful social purpose 
is served by deciding a legal dis- 
pute before there has been a breach 
of relations and even before the 
threat of an irreparable injury mak- 
ing the issue ripe for injunction. We 
owe much to the initiative and di- 
plomacy of Justices Stone and 
Hughes for redeeming the earlier 
vagaries of the Court and for giving 
the “new” procedure an understand- 
ing endorsement which has carried 
it to ever greater usefulness through- 
out the country.” 


EVERTHELESS, two judicial 

errors make their appearance 
with distressing frequency, and i 
surance cases often exemplify them. 


1 Arkansas, Delaware, Georgia, Illinois, Iowa, 
Louisiana, Maine, Mississippi, Oklahoma, Texas 
and West Virginia have failed to enact declara- 
tory judgments statutes. 

? Nashville, Chattanooga & St. 
Wallace, 
surance Co. 


Louis Ry. vy. 
Aetna Life In- 
300 U. S. 227 (1937). 


288 U. S. 249 (1933); 
v. Haworth, 
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One is to assume that when another 
remedy is available, a declaratory 
judgment may not be invoked. This 
is not a mere error in interpretation, 
but a flat violation of the precise 
terms of the statutes, which provide 
that a declaratory judgment may be 
sought and obtained “whether or not 
further relief is or could be claimed”. 
That is to say, whether a coercive 
remedy like damages, injunction or 
specific performance is also claimed, 
could be claimed but is not claimed, 
or could not be claimed, the declara- 
tory judgment may not on that 
ground be denied. Could any statute 
be plainer than that ?** Courts then, 
like those of Pennsylvania and 
Michigan, which on occasion have 
construed the declaratory judgment 
as an extraordinary remedy, not to 
be granted if any other remedy is 
available, are misconstruing the stat- 
ute in its clearest terms .* It should 
make no difference to courts through 
which door the litigants enter the 
court room, so long as they are prop- 
erly there and the issue can be con- 
clusively and effectively determined. 
We still need wider appreciation of 
the fact that a person having a dras- 
tic remedy at his disposal, may pre- 
fer for any variety of social and eco- 
nomic reasons the milder but for his 
purposes equally effective judicial 
declaration of his rights. This is 
especially true in the case of finan- 
cially responsible defendants, as in 
the case of most insurance companies, 
where a declaration of liability is as 
effective as a coercive execution, for, 
needless to say, the declaration can 
be enforced if disobeyed and it is 
res judicata. 


The other error, somewhat less 
common, is to assume that a litigant 
seeking a declaration of non-liability, 
or limited liability, does not present 
a “cause of action” for judicial re- 
lief. The bar has not fully appre- 
ciated the fact, ancient in legal his- 
tory, that an unfounded claim is a 
cloud upon the title, causing appre- 
hension and distress to the party 
charged and thus placed in jeopardy, 
and giving him a legal interest in its 
removal and in a declaration of its 
invalidity. Thus, several courts have 
failed to observe that even a poten- 
tial claim, such as the probable claim 
of an injured person against the in- 
sured and the insurance company, is 
sufficient to cause apprehension and 
jeopardy and thus to warrant the in- 


“Editorial Note. Because of the comprehensive 
scope of Prof. Borchard’s notes, it has been. ne- 
cessary to omit portions of some of his excellent 
comment because of lack of space. 


*The new federal ne rovide: ‘The exist- 
ence of another remedy Bo not preclude a 
judgment for declaratory relief in cases where 
it is appropriate.” bs 
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stitution of an action for a declara- 
tion of non-liability. Such a claim 
may be contingent, in the sense that 
it has not yet been brought, but hu- 
man experience indicates that it is so 
likely to be brought as to justify 
making the injured person a party 
defendant to an action for a declara- 
tion that the plaintiff company is not 
liable under the policy. District 
Judge Ragon therefore in United 
States Fidelity and Guaranty Co. v. 
Pierson® and Judge Lummus of 
Massachusetts in Merchants Mutual 
Casualty Co. v. Leone,® are believed 
to be in error in assuming that the 
issue between the company and the 
injured person is not ripe for ad- 
judication because no judgment has 
yet been obtained by or against the 
insured or because there is only a 
“contingent future possibility of dis- 
putes”, or because, as intimated i 
American Motorists Insurance Co. v 
Busch,’ no suit has yet been brought. 
This is to defeat one of the main pur- 
poses of the declaratory judgment, 
namely, to remove clouds from legal 
relations before they have become 
completed attacks or “disputes al- 
ready ripened.” If there is a human 
probability that danger or jeopardy 
or prejudice impends from a certain 
quarter, a sufficient legal interest has 
been created to warrant a removal of 
the danger or threat. Naturally, some 
judgment is required to determine 
whether such danger is hypothetical 
Or imaginary only or whether it is 
actual and material. It would seem 
that the probable claims of an in- 
jured person under the usual casualty 
policy can never be deemed merely 
hypothetical or insufficiently ripe for 
an adjudication of the question of in- 
surer’s liability. 

Claims of this type, which with 
minor exceptions in equity, could not 
be brought before declaratory relief 
was made possible, led inhospitable 

* Nesbitt v. Manufacturers Casualty Insurance 
Co., 310 Pa. 374, 165 Atl. 403 (1933); Wolverine 
Mutual Motor Insurance Co. v. Clark, 277 Mich. 
633, 270 N. W. 167 (1936). Cf. Utica Mutual 
Insurance Co. v. Beers Chevrolet Co., 250. App. 
Div. 348, 294 N. Y. S. 82 (1937); 

If applied literally, the Pennsylvania view will 
require a reversa of those great Pennsylvania 
cases such as Kariher’s Petition, 284 Pa. 455. 131 
Atl. 265 (1925); Girard Trust Co. v. Tremblay 
Motor Co., 291’ Pa. 507, 140 Atl. 506 (1928); 


Sullivan v. Ideal B. & L. Asso., 313 Pa. 407, 36 
Atl. 263 (1934). 


No other state courts have so misconstrued 
the Uniform Act, which was designed to make 
the construction uniform throughout the United 
States. That Act even in Pennsylvania still pro- 

‘vides that the declaratory judgment shall be 
granted “whether or not further relief is or 
could be claimed. * * 

521 Fed. 678 (D. C. W. D. Ark., 1937). This 
decision seems to. involve a complete misunder- 
standing. * 

*9 N. E. (2d) S52 (Mass., 1937); * *° * 
It seems strange for Justice Lummus to suggest 
* * * that there is no present dispute or continu- 
ing relation between the company and the injured 
persons, when at all times they are only inter- 
ested parties. * 


*22 F. Supp. 72 (S. D. 
D. J. 


Cal., 1938), Jenney, 
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courts to some curious errors. The 
fact that a suit was brought for a 
declaration of immunity or non-lia- 
bility led a few lower federal courts, 
prior to the notable decision of the 
United States Supreme Court in the 
Haworth case, to conclude that im- 
munity was not a “right” within the 
meaning of the term “rights and 
other legal relations’ which the 
courts were authorized to declare.® 
Even after the Supreme Court had 
seemingly made it clear in the Ha- 
worth case that freedom from a 
claim asserted by a defendant is a 
“legal relation”, Circuit Judge Stone, 
a distinguished federal judge, in his 
dissenting opinion in Columbian Na- 
tional Life Insurance Company v. 
Foulke,® still thought he found au- 
thority in the Report of the Senate 
Judiciary Committee reporting out 
the federal Act for the view that 
freedom from a duty (to defend or 
pay a claim) was not intended to be 
included in the term “other legal re- 
lations”. But I think it may be said 
that the term “rights and other legal 
relations”, for which the present 
speaker is responsible, was intended 
to include the Hohfeldian jural rela- 
tions of rights, privileges, powers and 
immunities, and their correlative du- 
ties, no-rights, liabilities and disabili- 
ties. 
ee ee @ 
HE insurance cases which have 
attracted most attention to the 
declaratory judgment are those in 
which the company constitutes an 
action against the insured, joining or 
not joining the injured parties, for 
a declaration that the company is not 
under a duty to defend or to pay any 
eventual judgment, because the in- 
jury or death is not within the cover- 
age of the policy or because the com- 
pany has some defense which ex- 
empts it. The courts, especially those 
of New Hampshire and the federal 
courts, having at once conceded that 
the issue presented a “case” or ‘“‘con- 
troversy’, made the propriety of is- 
suing the declaration turn on ques- 
tions of policy and discretion in try- 
ing the issue of non-liability or lim- 
ited liability before the suit of the 
injured person had been litigated to 
judgment, and raised the question 
whether that suit should be stayed 
or the company be relegated to its 
defense in that suit. As the many 
questions involved in that type of 
case will occupy a considerable part 
® Otis, J., in Aetna Life Insurance Co. v. 
Haworth, 11 F. Supp. 1016 (1935), followed by 
Brewster, J., in New York Life Insurance Co. 
v. London, 15 F. Supp. 586 (1936), by Otis, J. 
in Columbian National Life Insurance Co. v. 
Foulke, 13 F. Supp. 350 (1936), and by Ken- 
namer, J. in Ohio Casualty Insurance Co. v. 


Marr, 21 F. Supp. 217 (N. D. Okla. 1937). 
*89 F. (2d) 261, at 263 (1937). 
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of this paper, it seems preferable to 
defer the discussion of these issues 
and take up first some of the other 
questions which have recently been 
before the courts on a petition for a 
declaratory judgment. * * * 
e.h6©°8 

Editorial Note. Here Prof. Bor- 
chard took up a detailed discussion of 
the application to the declaratory 
judgment principle to the following 
subjects. 

Whether policy had attached or is 
in force. 

Action By Insured or Beneficiary 
to establish claim or interest. 

Company's Suit to Disclaim Lia- 
bility. 

Declaration of Limited Liability. 

Public Questions. 

e @ ® 
HESE are among the principal 
insurance issues which in recent 

years have been adjudicated by de- 
claratory judgment. Practically all 
involved questions of construction, 
often depending on questions of fact. 

Some of them might have been 
decided under traditional procedure ; 
many of them were not susceptible of 
such adjudication. Where a declara- 
tion was substituted for a coercive 
remedy, the public and the private 
interest have profited, for a concilia- 
tory temper has been substituted for 
hostility, speed of determination has 
been enhanced and expense dimin- 
ished. Where in actions for a so- 
called “negative” declaration of non- 
liability judgments have been ob- 
tained, a new field of judicial relief 
has been opened up which has met 
some of the demand for the removal 
of uncertainty, insecurity, and peril 
from legal and business relations. In 
the cultivation of this method of liti- 
gation there lies great, hope for the 
development of preventive justice 
and the friendly adjudication of legal 
issues without the breach of economic 
and social relations which the weap- 
ons of coercive relief necessarily en- 
tail. Applied with the natural sym- 
pathy that the procedure enjoys in 
England, it should aid in the promo- 
tion of social peace and the efficient 
administration of justice. 





New Movie Emphasizes 
Need of Safe Driving 


“MAN AT THE WHEEL”, THE LATEST 
RELEASE OF THE MARCH OF TIME HAS 
just been previewed by members of 
the Motion Picture Traffic Safety 
Committee, composed of 14 nation- 
al organizations and 100 affiliated 
bodies. 

Dr. Miller McClintock, Chairman, 
announcing the Committee’s action 





regarding the film, said: “This is a 
fascinating picture story of the traf- 
fic safety problem and should have a 
powerful influence in bringing a bet- 
ter understanding of the highway 
safety movement to the American 
people”. The Marcu oF TIME, issue 
containing “Man at the Wheel” will 
be shown in 8200 United States the- 
aters during the next four months. 
The traffic problems of present day 
America are graphically illustrated 
in this presentation. It also explains, 
in entertaining style, how hope for 
reducing the 100 deaths and 4000 in- 
juries which occur daily on our 
streets and highways lies in a three- 
fold program of Engineering, Educa- 
tion, and Enforcement. 
ee @ @ 


I. €. €. Motor Carriers 
Bureau Alters Rules 


Changes in the regulations govern- 
ing the insuring of motor carriers— 
which now require the insuring com- 
pany to be entered in every state in 
which the carrier operates—are being 
considered by the Interstate Com- 
merce Commission as a result of a 
recent Washington meeting between 
the interests concerned. 

Henry L. Callanan of the insur- 
ance department of the I. C. C. bu- 
reau of motor carriers offered an 
amendment which would permit an 
insurance company domiciled in the 
motor carrier’s home state, and in 
one other state in which he operates, 
to insure him in all states on condi- 
tion that it file with the I. C. C. a 
surety bond of between $50,000 and 
$100,000. 

Suggested by some insurance rep- 
resentatives was a change which 
would permit a company doing busi- 
ness in the carrier’s home state to 
insure him in all states provided it 
had been licensed to write such busi- 
ness in its home state for five years, 
that it have a policyholders’ surplus 
of $250,000, and that it have on de- 
posit with the insurance department 
of its home state for the benefit of 
policyholders at least $100,000 in au- 
thorized securities. 

ee @ @ 


Crop Insurance Chief 


Roy M. Green Resigns 


The resignation of Roy M. Green 
as manager of the Federal Crop In- 
surance Corporation to become gen- 
eral agent for the Farm Credit Ad- 
ministration in the Ninth Farm Credit 
Administration District became ef- 
fective August 1. Leroy K. Smith, 
Nebraska wheat farmer and chief of 
the operating section of the Corpora- 
tion, has been named acting manager. 
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ATHLETIC ACTIVITIES AND 
WORKMEN'S COMPENSATION 


By JOHN S. HAMILTON Jr. 


OF THE CHICAGO BAR 


HEN a machinist loses an 

WV eye or a finger while cutting 
bolts in a foundry, the work- 

men’s compensation laws in force in 
all except two of our states say that 
he shall recover from his employer 
compensation for lost wages and 
medical expenses. When a profes- 
sional football player incurs a frac- 
tured rib or a wrenched back in one 
of his team’s important games should 
he too be permitted to recover com- 
pensation and medical expenses un- 


der the same workmen’s compensa- 
tion law? 

While it has long been held that 
organized professional athletics come 
under the workmen’s compensation 
act, a recent case involving four 
members of the Pittsburgh Pirates 
football team and contested by the 
Pennsylvania State Workmen’s In- 
surance Fund raises several novel 
points. In a game with the Chicago 
3ears in October, 1937, three backs 
and a guard suffered various in- 
juries for which medical expense 
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claims were filed and denied on the 
ground, according to newspaper re- 
ports, that the players “did not meet 
with an injury while in the course 
of employment”. However, this was 
not the ground stated by the man- 
ager of the fund, whose reasoning is 
hardly less intriguing. He stated that 
it has not been found necessary to 
attack the eligibility of such claim- 
ants as “employees”, but “we are of 
the opinion that such occurrences do 
not come within the contemplation 
of the term ‘accident’.”. The claim 
division of the state fund is of the 
opinion that injuries resulting from 
tackling, blocking and scrimmaging— 
which are the usual and customary 
duties of a professional football play- 
er—would not be accidents. On the 
other hand, the chairman of the 
Pennsylvania Workmen’s Compensa- 
tion Board, Mr. David L. Ullman, 
mentions several cases where injuries 
to baseball players were compensated, 
and one case in which a member of 
the Pittsburgh Pirates was awarded 
compensation against the state fund, 
the only issue in the case being how 
the wages should be calculated. 

With these two diametrically op- 
posed views, expressions of opinion 
from two-thirds of the compensa- 
tion administrators in the country, 
and the scanty case material, some 
conclusions may be drawn as to the 
compensability of accidents suffered 
by professional athletes, as well as 
injuries incurred by employees par- 
ticipating in amateur or semi-pro- 
fessional sports sponsored and sub- 
sidized by industrial and business 
concerns. 





I, 

HE opinions of the compensation 

officials were practically unani- 
mous that organized professional 
athletes, paid a regular salary, as- 
suming that the minimum number of 
employees is included, come under 
the workmen’s compensation law, 
either by compulsion or election. 
There are very few states in which 
there is no provision for employers, 
employees or both to elect to come 
under the act. In addition, most 
states provide for election not to come 
under the act under certain condi- 
tions. 

The only state in which there is a 
positive statutory exclusion is Flori- 
da, where the workmen’s compensa- 
tion act, as amended in 1937, pro- 
vides that the term “employment” 
shall not include “professional ath- 
letes such as professional boxers or 
wrestlers, baseball, football, basket- 
ball, hockey, polo, tennis, jai alai, and 
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similar players, excluding also all 
referees, judges, umpires, trainers, 
masseurs, and similar performers or 
attendants incident to professional 
exhibitions and performance of ath- 
letic games, sports and contests”. 

The chairman of the Florida In- 
dustrial Commission, Mr. Wendell 
C. Heaton, stated that the Commis- 
sion had experienced considerable 
difficulty in securing coverage for em- 
ployees engaged in athletic contests. 
However, he says, “Personally, I am 
not favorable to the exclusion of any 
group of employees and shall recom- 
mend to the next legislature that the 
Florida Workmen’s Compensation 
Law be amended eliminating most of 
the exclusions now provided.” This 
view may be contrasted with that 
expressed by Chairman R. H. Walker 
of the North Dakota Workmen’s 
Compensation Bureau (operating an 
exclusive state fund), who says that 
professional athletes are included 
under the North Dakota act, but 
“Our experience with this group has 
been very unsatisfactory and | think 
we will ask the next legislative as- 
sembly for an amendment excluding 
professional athletes from participa- 
tion in the compensation fund”. 
These two letters and the material 
with reference to the Pittsburgh foot- 
ball players illustrate the doubt and 
disagreement existing as to the treat- 
ment of athletic injuries and the so- 
cial and economic reasons for it. 

In addition to the ordinary classes 
of baseball and football players and 
golf instructors, and the basketball, 
baseball and volley ball players on 
employer-sponsored teams, some of 
the administrators mentioned cases 
involving such individuals as wres- 
tlers, boxers, jockeys, bicycle riders, 
ice skaters and parachute jumpers. 

As would be expected, professional 
baseball players provide the largest 
sports class under the workmen’s 
compensation laws. Baseball clubs in 
the two major leagues, the American 
Association, the Southern Associa- 
tion, the Pacific Coast League, and 
the other larger circuits, almost uni- 
formly carry workmen’s compensa- 
tion insurance, according to reports 
from California, Minnesota, New 
York, Illinois, North Carolina, Ohio, 
Tennessee, Virginia and Georgia. 

The Workmen’s Compensation In- 
surance Manual has a special heading 
“Athletic Teams and Parks” consist- 
ing of two classifications. The first 
(9181) covers all players on the 
salary list, whether regularly played 
or not, including umpires, and carries 
state rates varying from two dollars 
to six dollars, in nearly all cases 
with a special minimum premium of 
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three hundred dollars. The other 
classification (9182) includes office, 
maintenance, locker room, managerial 
and special employees and carries 
rates generally less than half those 
for active players. Golf caddies fall 
under the classification of “Clubs” 
(9058) and there are special rules 
for their payrolls. 

The compilation of workmen’s 
compensation experience issued by 
the National Council on Compensa- 
tion Insurance last year, shows that 
for the period 1930-34 there were 
one serious and two hundred and 
forty-four non-serious accidents re- 
ported under classification 9181. The 
nine states in which the largest pay- 
roll volumes were covered were, in 
order of size: California, New York, 
New Jersey, Georgia, North Caro- 
lina, Massachusetts, Colorado, IIli- 
nois, and Arizona. The standing of 
Colorado and Arizona is affected by 
the fact that in those states many in- 
dustrial and commercial teams are 
covered under this classification. In 
the same period under classification 
9182, there were twelve serious (in- 
cluding three fatal) and two hundred 
and nine non-serious accidents, on a 
payroll volume approximately three 
times as large as that under class 
9181. Medical cost was approximate- 
ly the same for both classes. 


NE of the earliest cases arising 
under the compensation laws 
involving a professional athlete was 
the Georgia case of Huhn and Reiger 
vs. the Metropolitan Casualty Com- 
pany and the Augusta Baseball Club.? 
In that case several members of the 
Augusta club were injured and some 
were killed when the bus in which 
they were returning from a series of 
games in South Carolina overturned. 
In all of the cases compensation was 
awarded, although the insurance car- 
rier attacked the claims by asserting 
that baseball was a sport and not a 
business. However, it was held that 
the relation between the players and 
the club was that of employee and 
employer. 

The California Industrial Accident 
Commission has held in a number of 
cases that professional baseball and 
football players are employees, and 
that the operation of a baseball club 
is a business.” At least two claims for 
compensation have been made by 
members of the New York Giants 
ball club, in one of which a claim 
made by a regular pitcher was dis- 
allowed because there had been no 


1165 Ga. 667, 142 S. E. 121, 59 A.L.R. 719 
(1928). 
715 LA.C, 86. 


loss of wages suffered. It would 
seem that this circumstance would 
occur rather frequently, inasmuch as 
most of these employees are on an 
annual salary and would probably 
suffer no loss in wages. In most 
cases medical assistance is provided 
by the ball club as a matter of course, 
in order that there may be no perma- 
nent loss of effectiveness and conse- 
quent depreciation in the investment 
which the club has made in the play- 
er. In this connection it should be 
noted that five states? exclude em- 
ployees earning more than a certain 
sum, which would apply to many 
professional athletes, particularly in 
Missouri, with its many professional 
teams. 

Additional exclusions occur in Mis- 
souri, where the act may be rejected 
by individual employees, and it is 
reported that a large number of pro- 
fessional baseball players have made 
such rejection. However, as the re- 
jections are filed individually, there 
are no statistics on the total. 

The question of the compensation 
rate was raised in a Minnesota case,‘ 
where the claimant played Sunday 
ball for pay and also held down a 
regular job. The award was based on 
his combined wages as he was totally 
disabled for either. 


In some of these cases it may be 
difficult to find out who is the actual 
employer against whom the compen- 
sation claim should be made. This is 
particularly important to the part- 
time ball player in view of the fact 
that many athletic promoters operate 
on a shoe string, with very little 
“folding money”’.® 

Aside from the Pennsylvania and 
California cases, the only case in- 
volving a football player seems to be 
one reported from England,® where it 
was held that he was an employee 
under the circumstances set out. In 
this country the rules applicable to 
baseball players would probably ap- 
ply with identical force to football 
players. 

While baseball players make up the 
largest class, most of the cases in- 
volve golf professionals, golf caddies 
and golf club employees. Here two 
rules have been enunciated. One 
holds that a golf club not engaged in 
a business for profit is not engaged 
in a hazardous occupation and is not 





*Arizona ($2400, public employees only), Mis- 
souri ($3600, private employees), North Dakota 
($2400, executive officers), Rhode Island ($3000, 
private employees), Vermont ($2000, public and 
private employees). 

42 Minn. W.C. Dec. 333. 

5See Madison Entertainment Corp. v. Klein- 
heinz, (1933) 211 Wis. 459, 248 N.W. 415. 


*Walker v. Crystal Palace Football Club, 3 
B.W. C. C. 53 C.A.; Schneider, “Workmen's 
Compensation Law”, sec. 21, fn.3. 
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under the workmen’s compensation 
law.’ This rule has been followed in 
Oklahoma and New York cases and 
probably would be adopted in several 
other states where the compensation 
act covers only business carried on 
for gain. Among these states are 
Georgia, Idaho, South Dakota, Ver- 
mont and Wyoming. 

In several other states it has been 
held that a golf club is under the 
workmen’s compensation law. The 
early case of Claremont Country Club 
vs. Industrial Accident Commission,® 
involved a caddy injured in the 
course of his employment. Although 
the players paid the caddies, they 
were employed by the club and as- 
signed to the golfers automatically ; 
so it was held that the caddy is an 
employee of the club even though he 
does not work regularly. This case 
was followed in a later case® where 
the assistant to the golf professional 
was injured while repairing the shaft 
of aclub. Compensation was allowed 
although the pro kept all the profits 
of the golf shop and paid his assistant 
himself, as it was found the club had 
the power to approve or reject the 
assistant. 

The Wisconsin Act!® was amended 
in 1937 to grant express coverage for 
caddies, providing that they shall be 
deemed employees of the club, or of 
the person, corporation, municipality, 
or entity operating the golf course. 
Other decisions involving awards to 
caddies have been upheld in New 
Jersey,’! and Missouri. !? 


HREE interesting cases concern- 

ing jockeys have been carried to 
the highest state courts. In two New 
York cases compensation was award- 
ed, neither of the opinions consider- 
ing the question at length. In one of 
the cases'* the claimant contracted to 
drive the respondent’s horses in four 
races at a county fair, at the prevail- 
ing rate of fifteen dollars a race, and 
under the respondent’s instructions 
as to the way in which the race should 
be driven. The claimant was held to 
be a servant, regardless of the lump 
sum contract. In the other case!* the 


*Maryland Casualty Co. v. Stevenson, (1930) 
143 Okla. 285, 288 Pac. 954; Indian Hills C.C. 
v. Thomas, (1936) 178 Okla. 93, 62 Pac. (2nd) 
100; Francisco v. Oakland G.C., (1920), 185 N.Y. 
Supp. 97, 7 W.C.L.J. 229. 

*174 Calif. 395, 163 Pac. 209 (1917). 

"Employers Liability Assurance Co. of London 
vs. 1.A.C. (1928) 92 Calif. App. 119, 267 Pac. 
922. 

See Section 102.07(5). 

"Essex C.C. v. Chapman, (1934) 173 Atl. 591. 

"Diskup v. Hoffman, (1926) 287 S. W. 865. 
_™Pierce v. Bowen, (1928) 247 N.Y. 305, 160 

t. 379 


“Rice v. Stoneham, (1930) 254 N.Y. 531, 173 


JouRNAL OF AMERICAN INSURANCE 


defense that deceased was an inde- 
pendent contractor was denied. 


The third jockey case raised two 
questions: Does the owner who hires 
a jockey for one race thereby become 
his employer, and is his employment 
casual and not in the course of the 
employer’s trade or occupation? This 
was the case of Moore vs. Clarke!®. 
The jockey, Buddy Hanford, was 
accidentally killed while riding Mrs. 
F. Ambrose Clarke’s “Apprehensive”’ 
in a race at Pimlico in May, 1933. 
The compensation claim was filed 
against a trainer—to whom Hanford 
had been apprenticed, and to whom 
he was under contract—the owners 
of the horse, their agent, and the 
Maryland Casualty Company, with 
whom the Clarkes carried their com- 
pensation insurance. The defense was 
that Hanford was an independent 
contractor, or at the most a casual 
employee. Before the Commission 
and in the lower court the claim was 
disallowed on the ground that he was 
an independent contractor. In the 
appellate court it was held that he 
was a casual employee, and, there- 
fore, not under the act, as to the 
owners of the horse. The trainer had 
been dropped from the case. Upon 
evidence that jockeys are paid in 
accordance with a schedule of fees 
and are given instructions before 
riding, the court held Hanford to be 
an employee; but since the employ- 
ment extended over a period of but 
a few minutes at most and was 
isolated, single and complete in it- 
self, connected with no past or future 
employment, and terminated of itself 
all contractual relations between the 
employer and employee, it was held 
to be a casual employment, even 
though a part of the business in which 
the employer was regularly engaged. 
The case contains an interesting dis- 
cussion of casual employment, citing 
numerous cases and annotations. !® 





Although the Buddy Hanford case 
sets out a rule which would probably 
govern wrestlers, boxers, and per- 
haps all athletic officials, it is possible 
that many states will find some meth- 
od of avoiding the rule set out and 
awarding compensation to these 
classes. One state official reported 
that compensation was paid by the 
state to a National Guardsman in- 
jured at a race track “while prevent- 
ing the style of racing that had been 
prevalent there”. This is the only 
case of its kind reported. The same 


15187 Atl. (Maryland Court of Appeals) 887, 
107 A.L.R. 924 (1936). 

%See 33 A.L.R. 1463. See also Int. Rev. Bull. 
July 25, 1938. 1938-30—9463. S.S.T. 311. (Rul- 
ing contract jockey employee under Social Secu- 
rity Act). 
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official is of the opinion that jockeys 
might be excluded from workmen’s 
compensation acts, if the claim that 
racing stables and race tracks are 
maintained for breeding purposes, 
be upheld. 


The California Commission has 
held that a wrestler is an independent 
contractor!’ and that a soccer referee, 
paid a standard fee and in full control 
of the game, is also an independent 
contractor,'® although a physical edu- 
cation instructor employed by the 
city and paid additional compensation 
for officiating at games would prob- 
ably come under the city’s compensa- 
tion coverage.!® 


The Attorney General of New 
York has ruled that a professional 
hockey player comes under the work- 
men’s compensation act, 7° and pro- 
moters of the recently popular ice 
carnivals have generally carried 
workmen’s compensation and liability 
insurance. In one Minnesota case 
claim was filed by a_ parachute 
jumper, injured at a county fair, but 
it was held that he was an employee 
of the booking agency, rather than 
of the fair association. 


ai. 


HE controlling question in the 

case of an amateur athlete or a 
semi-pro receiving injuries while 
playing on a team sponsored or sub- 
sidized by some industrial or busi- 
ness concern is “Is this activity casual 
and not in the usual course of the 
employer’s trade, business or occupa- 
tion, or is it incidental to the regular 
business of the employer?” 


No attempt has been made to con- 
sider the “horseplay cases” and the 
numerous cases of employees injured 
in unorganized activities or as spec- 
tators at organized games, and in im- 
promptu scuffling matches and in 
other non-athletic activities while on 
the employer’s premises.”? 


In a majority of the states compen- 
sation will be awarded to employees 
injured in athletic contests if it can 
be made to appear that either the 
original employment or the contin- 
uance of the employment depends 
upon the employee participating in 
athletic activities. The final test is 
whether or not such activities are in- 
tended to further the interests of the 
employer (through advertising or 
publicity, or through increase of 


See 18 I.A.C. 48. 

See 17 I.A.C. 49. 

1918 T.A.C. 88. 

1936 Report of Ind. Comm., p. 142. 
See 71 C.J. 677. 
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plant morale) or whether the activity 
is purely optional on the part of the 
employee or wholly of a recreational 
character.2* Many times, of course, 
the employer will pay some compen- 
sation in these cases by agreement, 
in order that he may not undo the 
values which are expected from such 
activities. 

In the category of the “incidental” 
athletics most of the cases, as would 
be expected, arise from baseball play- 
ing. Here, as in professional athletics, 
the leading case denying compensa- 
tion comes from Oklahoma. In this 
case the claimant received a broken 
ankle while sliding into third base in 
a sand-lot game. The employer was 
engaged in construction of a pipe 
line and was under the Workmen’s 
Compensation Act. The claimant was 
engaged as a roustabout, but was 
hired and kept his job because he 
was a good ball player. Twelve or 
fourteen ball players were assigned 
to the same gang, the foreman of 
which was the manager of the ball 
team, and sometimes time off was 
allowed for practice. The team was 
uniformed and carried respondent’s 
name on its shirts and sweaters, but 
it was held that ball playing is not 
under the Workmen’s Compensation 
Act and it is not incidental to the 
construction of a pipe line. This 
case** follows an earlier case** in 
which the players paid for their own 
suits and equipment and the teams 
were playing in an A. A. U. league. 


This activity was not carried on 
for pecuniary gain (a necessary con- 
dition under the Oklahoma Act and 
half a dozen others) but it would 
seem that here and in other cases the 
courts failed to recognize the adver- 
tising and personnel value of com- 
pany-sponsored athletics. In a num- 
ber of New York cases ball playing 
was held not to be incidental work 
and compensation was  denied.”® 
However, in several other New York 
cases compensation has been award- 
ed. Compensation has been denied 
for incidental baseball playing also in 
New Jersey”® and in Colorado.”* 


The Industrial Commission of 
Wisconsin in its ninth annual report, 
included a rather comprehensive 





2See Cone “‘Workmen’s Compensation”, 
Vol. I, pp. 233-4 

Slick vs. Boyett, 160 Okla. 111, 16 Pac. (2nd) 
237 (1932). 

*Ryan v. State I.C., (1927) 128 Okla. 25, 261 
Pac. 181. 


*Janik v. N.Y.C. R.Co., 234 App. Div. 642; 
Rubenstein v. Madison House Society, 239 App. 
Div. 867; Robinson v. Franklin Savings Bank, 
33 S.D.R. 561. 


iy ae v. American Can Co., (1937) 191 
Atl. 296 


"Industrial Stanniaiee v. Murphy, (1938) 76 
Pac. (2nd) 74 
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memorandum on industrial baseball. 
Here it distinguishes between the 
type of industrial baseball club or- 
ganized merely for recreational pur- 
poses and that organized for adver- 
tising purposes, particularly when 
the players are paid for playing. It 
says “the relationship of employer 
and employee must exist at the time 
of the injury if benefits are to attach. 
The injury must come as a hazard of 
the industry and at a time when the 
employee is performing actual serv- 
ice or is demeaning himself with 
respect to his employer, the employ- 
ment and his employer’s premises in 
keeping with obligations reasonably 
expected of such employee.” 


N AN interesting Michigan case 

compensation was denied to a 
member of the Chrysler factory 
police who was hurt while playing 
basketball in a gym maintained by the 
defendant corporation. The employ- 
ees (particularly members of the 
police force) were urged to attend 
classes and the employer hired a gym 
instructor, but the men purchased 
their own equipment. It was held 
that this was not sufficient to estab- 
lish the employer-employee relation,”* 
as to the injury. 


The Oregon Industrial Accident 
Commission (operating an exclusive 
State Fund) has always ruled that 
injuries of this type are not subject 
to compensation, because the service 
is wholly voluntary on the part of the 
athlete and no contribution is made 
to the fund for the added hazard. 
The Workmen’s Compensation Di- 
vision of the Alabama Insurance 
Bureau is of the opinion that com- 
pensation would be denied in that 
state and the same view is held in 
Virginia, where compensation has 
been denied in a number of cases. 


However, in a large number of 
cases, compensation has been award- 
ed for accidents arising from such 
incidental athletics, and most of the 
Commissioners were of the opinion 
that it should be awarded under 
proper circumstances. 


Compensation has been awarded in 
numerous cases in New York, where 
it was held, in contrast with the cases 
cited previously, that the activity was 
incidental to the regular employment. 
Several cases involve baseball play- 
ers,2* and two recent cases involve 
pages employed by the New York 
Stock Exchange, injured in a soccer 


Clark v. Gots Corp., (1936) 276 Mich. 
24, 267 N.W. 589. 

*Ade v. Rochester G. & E. Co., + -=. 126; 
Grannis v. Grebe Co., 228 App. Div. 





game*’ and a hockey game*! respec- 
tively. The games were played after 
hours, but officials of the exchange 
organized all teams, arranged its 
games, paid the deficit and granted 
time off to play and to practice. Often 
athletic prowess was considered in 
hiring the pages. The court found it 
unnecessary to decide whether these 
activities were sponsored for their 
advertising value or to build up 
health and morale but found that it 
must be a matter of business, as the 
officials of the exchange had no au- 
thority to use stockholders’ money 
for dispensing largess. This is the 
first recognition of what might be 
called “the ultra vires theory”. If the 
act is done and is within the authority 
of the directors, its consequences 
must be accepted. In another recent 
New York case an employee of a sta- 
tionery company was killed by a bean 
ball in a Y.M.C.A. Chamber of Com- 
merce League baseball game. He had 
been detailed by his employer to or- 
ganize and manage the team and to 
play on it. In this case all team ex- 
penses were paid by the employer, 
and the court held the injury to have 
arisen out of and in the course of the 
deceased’s employment.*” 


Compensation has also been award- 
ed to baseball players in North Car- 
olina** and in Pennsylvania.** 


In this connection it is interesting 
to note that no case has been reported 
of a claim for compensation against 
an American college or university by 
a student athlete, despite all the Car- 
negie bulletins on subsidization and 
employment of football players. Of 
course, the student athlete might have 
some difficulty in deciding whether a 
claim should be filed against the uni- 
versity, against the “angel” who is 
sponsoring him and putting up funds 
for his expenses, or against his nom- 
inal employer who might be consid- 
ered to be paying him a salary for his 
athletic prowess as well as the stipend 
for winding alarm clocks. 


However, there is now pending be- 
fore the New York Constitutional 
Convention a proposal*® to add a sec- 
tion to the Constitution authorizing 
the legislature to enact laws ‘“‘for 
the protection of the life and safety 
of persons engaged in athletic activ- 





Holst v. N.Y. Stock ae (1937) 252 
App. Div. 287, 299 N.Y. Supp. 255. 


*1Chadwick v. N.Y. Stock nanan, (1937) 2 
App. Div. 714, 299 N.Y. Supp. 


Huber v. wie ‘Stationery » (1938) 4 
N.Y. Supp. (2nd) 


A aaa v. needieny “Thess (1930 Docket No. 


*Gamelier v. American Steel Band Co., Board 
No. 19496; Fredhoff v. Gimbel Bros., 8 Dept. 
Rep. 1749. 


%5No. 276 by Mr. Gootrad. 
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ities in or for private or public 
schools, colleges, or institutions of 
learning ; or for the payment by such 
schools, colleges or other institutions 
of learning of compensation for in- 
juries or for death of persons en- 
gaged in athletic activities without re- 
gard to fault as the cause thereof.” 
This is probably the first serious ef- 
fort on the part of the lawmakers to 
require recognition of the obligation 
of the school for injuries to the stu- 
dent athletes. There are at least three 
insurance companies specializing in 
liability insurance for amateur ath- 
letic groups, but generally speaking, 
the amateur athlete must take his 
own chances. 


N SEVERAL states the problem 

of a special rate for industrial 
employees engaged in athletics has 
been considered. Although this phase 
of the problem is of first importance 
to insurance companies writing large 
industrial or commercial risks, the 
carriers generally do not, in classi- 
fying payrolls, seem to attempt to 
classify the members of such teams 
under the manual class for athletics. 
In Colorado, where industrial-spon- 
sored baseball and basketball have 
reached a high point, if the insur- 
ance is carried in the state fund, 
the men are assigned a payroll classi- 
fication designated for athletics and 
the employer is charged the com- 
pensation rate based upon the classi- 
fication. In Oregon the subject has 
has never been presented formally to 
the Commission, but the basis for its 
opinion that industrial athletic in- 
juries are not compensable is that no 
contribution is made to the state fund 
for the added hazard. If the employer 
should make such contribution on the 
amount of the salary which repre- 
sents the athletic value of the em- 
ployee, or on his entire wage, the 
employee would probably be covered. 
In Texas athletic teams of employers 
engaged principally in other lines of 
business are classified and rated in 
accordance with classification 9181, 
under the terms of the Workmen’s 
Compensation Insurance Manual. 
This is also true in Arizona where 
the rules of the Industrial Commis- 
sion provide that “Athletic or recre- 
ational activities carried on in con- 
nection with mercantile or manufac- 
turning risks shall be charged the fol- 
lowing per capita rates per person, 
per season: Bowling $5.00, Baseball 
$10.00, Basketball $16.75, Football 
$23.25.” 

The Classification and Rating Com- 
mittee of the Compensation Insur- 
ance Rating Board of New York is 
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now endeavoring to provide certain 
fixed per capita charges in premiums 
for athletic activities covered under 
the policy of a business or industrial 
concern. This would, of course, be 
a more accurate standard than sim- 
ply placing all such employees under 
the general manual classification for 
professional athletics. 


It may be concluded then that sal- 
aried professional baseball, basket- 
ball, football, polo and hockey play- 
ers and ice skaters, coaches and train- 
ers are subject to the workmen’s com- 
pensation laws. On the other hand 
wrestlers, boxers, bicycle riders, auto 
race drivers, roller skaters, trackmen, 
and tennis players are generally 
thought to be of the class of inde- 
pendent contractors—no matter how 
little independence they may have, 
and no matter how little reality there 
is to the “prize money” for which 
they are popularly-supposed to be 
competing. Golf professionals and 
caddies and jockeys remain contro- 
versial classes, with little prospect of 
there being enough cases to settle 
their status within the near future. 

In the field of employer-sponsored 
athletics there seems to be a growing 
tendency to hold the employer re- 
sponsible under the workmen’s com- 
pensation laws for injuries thus in- 
curred, with much thought being 
given to the question of whether 
there should be an added premium 
charge for the added risk. 





Judicial Reform 


NE of the most important ac- 

tions taken by the recent con- 
vention of the American Bar Associ- 
ation was the approval of a number 
of proposals for judicial reform. 
While somewhat technical for lay 
readers the following items deserve 
study as looking toward much need- 
ed improvements in the legal field. 


1. JupictAL ADMINISTRATION 


(1) Regulation of Practice by Rules of 
Court. That practice and procedure in the 
courts should be regulated by rules of 
court; and that to this end the courts 
should be given full rule-making power. 

(2) Unified Judicial System with Ad- 
ministrative Judge. That provision should 
be made in each state for a unified judicial 
system with power and responsibility in one 
of the judges to assign judges to judicial 
service so as to relieve congestion of dock- 
ets and utilize the available judges to the 
best advantage. 

(3) Judicial Councils. That Judicial 
Councils should be strengthened with rep- 
resentation accorded the Bar and the Ju- 
diciary Committees of the Legislative De- 
partment. 

(4) Quarterly Statistics. That quarterly 
judicial statistics should be required. 
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2. Pre-TriIAL PROCEDURE 


(1) Procedure recommended. That 
courts in the metropolitan areas should 
make provision for pre-trial hearings, and 
other courts should give consideration to 
the procedure with a view of adopting it if 
justified by local conditions, 

(2) Time of Hearing to be Determined 
by Local Conditions. That whether the 
pre-trial hearing should follow closely the 
joinder of issue or should be postponed un- 
til shortly before actual trial, must be de- 
termined by the individual needs in each 
jurisdiction. 

(3) Should be had Before a Judge. 
That the pre-trial hearing should be had 
before a Judge. 


(4) Need not Involve Disclosure of 
Proof. That a pre-trial hearing need not 
involve a disclosure of the details of proof 
which counsel prefer not to disclose. 


3. TRIAL PRACTICE 

(1) Common Law Power of Judge 
Should be Restored. That the common law 
concept of the function and authority of 
the trial judge be uniformly restored in the 
states which have departed therefrom. 

(2) Duty of Judge to Charge Jury. 
That after the evidence has been closed 
and counsel have concluded their argu- 
ments to the jury, the trial judge should 
instruct the jury orally as to the law of the 
case, and should have power to advise them 
as to the facts by summarizing and an- 
alyzing the evidence and commenting upon 
the weight and credibility of the evidence 
or upon any part of it, always leaving the 
final decision on questions of fact to the 
jury. 

(3) Duty of Judge to Control Trial. 
That the trial judge should be at all times 
the governor of the trial in the sense of 
actively, and firmly when necessary, requir- 
ing that the proceedings be conducted with 
dignity, decorum and the avoidance of 
waste of time. 


(4) Examination of Jurors on the V oir 
Dire. That the examination of jurors on 
their voir dire should be in accordance with 
the procedure outlined in Rule 47 of the 
new federal rules of civil procedure, which 
is as follows: “The Court may permit par- 
ties or their attorneys to conduct the exam- 
ination of prospective jurors or may of it- 
self conduct the examination. In the latter 
event, the Court shall permit the parties 
or their attorneys to supplement the exam- 
ination by such further inquiry as it deems 
proper or shall itself submit to the pro- 
spective jurors such additional questions of 
the parties or their attorneys as it deems 
proper.” 

(5) Alternate Jurors. That, for pro- 
spective long trials, one or more jurors in 
addition to the regular panel should be se- 
lected and impaneled to sit as alternate 
jurors, in accordance with the practice au- 
thorized and regulated by Rule 47 of the 
new federal rules. 

(6) Scintilla Rule Should be Abolished. 
That the scintilla rule as to the sufficiency 
of evidence should be abolished. 

(7) Submission of Specific Issues to 
Jury. That the trial court should be au- 
thorized, in its discretion to submit specific 
issues to the jury to be considered in con- 
nection with a general verdict, in accord- 
ance with the practice prescribed by Rule 
49 of the new federal rules. 

(8) Partial New Trials. That the trial 
judge should have power to grant a partial 
new trial where in his judgment the sev- 
eral issues are clearly and fairly separable. 

(9) Judgment Non Obstante Veredicto. 
That the practice of granting judgment non 
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obstante veredicto be uniformly adopted, 
and that it be extended to authorize judg- 
ment on motion, in accordance with the 
original motion for a directed verdict, after 
the jury has disagreed and upon discharge, 
as provided for in Rule 50 of the new fed- 
eral rules. 

(10) Voluntary Non-Pros. That after 
the trial of a law suit has begun, dismissal 
without prejudice by voluntary non-pros be 
permitted only in the legally reviewable 
discretion of the trial judge. 

(11) Reference to and Reports of Mas- 
ters. That in law cases involving compli- 
cated fact issues, there may well be refer- 
ence to a special master or auditor in ad- 
vance of a jury trial with the submission 
of his report for consideration by the jury 
(see Ex parte Peterson, 253 U.S. 300) ; 
that in equity and non-jury law cases the 
report should be accepted by the court as 
to the facts unless clearly erroneous, but 
nevertheless with power in the trial judge 
to adopt or modify or reject the report in 
whole or in part or, in his discretion, to re- 
ceive further evidence with regard to the 
facts found, or to re-commit the report 
with instructions. In jury actions the find- 
ings of the referee, special master or au- 
ditor should be made admissible as evidence 
of the matters found and be read to the 
jury subject to the ruling of the court upon 
any objection in point of law which may be 
made to the report (see new federal rule 
No. 53 (e) (2) (3) ). 

(12) Preliminary Injunctions. That the 
practice as to issuing preliminary injunc- 
tions should be in accordance with that out- 
lined in the new federal rule 65 which in 
substance forbids the issuance of prelim- 
inary injunctions without a hearing, but 
permits a temporary restraining order when 
necessary to obviate irreparable injury. 

(13) Promptness of Judicial Decision. 
That as aids in securing promptness of ju- 
dicial decision, the “administrative judge” 
and requirement as to periodic statistical 
reports should be provided for rather than 
rigid statutory requirements as to withhold- 
ing of salaries or requiring affidavit from 
judicial officers. 

(14) The New Federal Rules. That the 
provisions of the new federal rules of pro- 
cedure with respect to the actual trial of 
cases should be uniformly adopted. 

4. SELECTION OF JURORS 

(1) Selection by Commissioners. That 
jurors should be selected by commissioners 
appointed by the courts. 

(2) Cleveland System Recommended 
for Metropolitan Centers. That in the met- 
ropolitan centers, some such system as that 
now in use in Cleveland, Ohio, should be 
adopted. 

5. Law or Evipence 

(1) Effect of Error in Admission or 
Rejection of Evidence. That error in the 
admission or rejection of evidence should 
not be ground of itself for directing a new 
trial unless the appellate court after an ex- 
amination of the entire record is of opinion 
that the error has resulted in a miscarriage 
of justice or has affected the substantial 
rights of the parties. (See Com. Rep. Part 


(2) Where Case Heard by Judge With- 
out Jury. That where case is heard by a 
judge without a jury a new trial should not 
be granted for error in the admission of 
testimony if there is substantial evidence 
to support the findings, unless it appears 
that the findings are based on testimony 
which should have been excluded. A new 
trial should not be granted for error in the 
exclusion of testimony unless it appears 
that the findings were affected by its ex- 
clusion. (Com. Part III, proposal 16.) 
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(3) Exceptions Not Necessary. That 
exceptions to the admission or rejection of 
testimony should not be required for the 
review of error on appeal; but for all pur- 
poses for which an exception has heretofore 
been necessary it should be sufficient that 
a party, at the time of the ruling or order 
of the court is made or sought, makes 
known to the court the action which he de- 
sires the court to take, or his objection to 
the action of the court and his grounds 
therefor. New federal rule 46. (See Com. 
Rep. Part II, 4.) 


(4) Survivor's Testimony. That the 
rule excluding testimony of an interested 
party as to transactions with deceased per- 
sons, should be abrogated by the adoption 
of a statute like that of Connecticut, which 
removes the disqualification of the party as 
a witness and permits the introduction of 
declarations of the decedent, on a finding 
by the trial judge that they were made in 
good faith and on decedent’s personal 
knowledge. (Com. Part III, proposal 1.) 


(5) Deceased Persons’ Statements. 
That declarations of a deceased or insane 
person should be received in evidence if the 
trial judge shall find (1) that the person is 
dead or insane, (2) that the declaration 
was made and (3) that it was made in good 
faith before the commencement of the ac- 
tion and upon the personal knowledge of the 
declarant. 


(Note: The council did not think wise 
to admit declarations of persons “other- 
wise unavailable” as allowed by the Mas- 
sachusetts statute.) (Com. Part III, pro- 
posal 5.) 


(6) Communications Between Phy- 
sician and Patient. That the rule of the 
North Carolina statute that the trial judge 
may require the disclosure by a physician 
of a privileged communication from a pa- 
tient if in the opinion of the judge such dis- 
closure is necessary for the proper adminis- 
tration of justice, is a salutary rule and 
should be adopted in the other states. Com. 
Part III, proposal 12.) Privilege should 
not be extended to accountants, social 
workers or journalists. (Com. Part III, 
proposal 18.) 

(7) Evidence of Business Records. 
That the rule of the uniform business rec- 
ords as evidence act, drafted by the Uni- 
form Laws Conference in 1936 and printed 
in the appendix to the report of the commit- 
tee should be adopted in the several states. 
(Com. Part III, proposal 2.) 


(8) Opinion Rule. That ordinary wit- 
nesses should be allowed to state their con- 
clusions with respect to ordinary matters 
subject to explanation, thus permitting a 
witness to state his observation in a nat- 
ural and non-technical manner. (Com. Part 
III, proposal 3.) 

(9) Expert Testimony. That the prin- 
ciples embodied in the uniform act of 1937 
relating to expert testimony and set forth 
in the appendix to the report of the com- 
mittee, should be adopted in the several 
states by appropriate legislation or rules of 
court. (Com. Part III, proposal 4.) 

(10) Certified Copies of Court Records. 
That the provisions of new federal rule 44, 
permitting the introduction in evidence of 
certified copies of official records should be 
adopted in all of the states. (Com. Part 
III, proposal 6.) 

(11) Judicial Notice of Foreign Law. 
That the uniform act drafted in 1936, re- 
quiring that judicial notice be taken of the 
common law and statutes of other states of 
this union and that the law of a foreign 
country be determined by the court, should 
be adopted in all of the states. (Com. Part 
III, proposal 15.) 





(12) Administration of Oath. That 
witnesses should be sworn separately, the 
oath being administered to each witness 
as he takes the stand to testify; and that 
the judge should see that it is administered 
in a dignified and understandable way, 
either by himself or by the clerk. (Com. 
Part III, proposal 7.) 

(13) Discovery. That the provisions of 
the new federal rules 26 to 37 relating to 
—discovery should be adopted in all of the 
states. (Part III, proposal 8.) 

(14) Cross-Examination to One’s Own 
Case. That the provisions of new federal 
rule 43 (b) should be adopted in the sev- 
eral states. 

(15) No Bona Fide Dispute of Facts. 
That as recommended by the Committee of 
the Commonwealth Fund a decade ago, a 
general rule should be adopted in every 
jurisdiction substantially as follows: “Any 
rule of evidence need not be enforced if 
the trial judge, on inquiry made of counsel 
or otherwise, finds that there is no bona 
fide dispute between the parties as to the 
existence or non-existence of the facts 
which the offered evidence tends to prove, 
even though such fact may be in issue un- 
der the pleadings. No error can be as- 
signed or predicated upon the violation of 
any rule of evidence, either at law or in 
equity, when it appears from statements of 
counsel or from other evidence in the case 
or is shown in any other lawful way, that 
there is no bona fide dispute between the 
parties as to the fact sought to be proved 
or disproved by the offered evidence, even 
though such fact may be in issue under the 
pleadings.” (Com. Part III, proposal 11.) 


Recommendations for Reference, 
Further Study, Etc. 


(1) Simplified Code of Evidence Rules 
for Jury Trials. That the American Bar 
Association Committee on the Ross Be- 
quest be asked to select, as the subject of a 
competitive award: The formulation of a 
simplified code of evidence rules for use in 
jury trials. (Com. II, proposal 6.) 

(2) Calendar Administration. That 
state and city bar associations proceed to 
study the most improved methods of calen- 
dar administration, with a view to reducing 
inconvenience to witnesses, and urge the 
adoption of such methods by their local 
courts. (Com. II, proposal 7.) 

(3) Abuse of Continuances. That state 
and city bar associations make a study of 
the abuse of continuances in their commu- 
nities, and demand of the courts that the 
abuse shall cease. (Com. II, proposal 8.) 

(4) Intimidation of Witnesses. That 
state and city bar associations investigate 
the subject of intimidation of witnesses with 
a view of remedying the abuse wherever it 
exists. (Com. II, proposal 10.) 

(5) Legislative Change of Rules of 
Evidence and Procedure. That legislatures 
should make no change in the rules of evi- 
dence or procedure without notice to state 
and local bar associations and giving them 
an opportunity to be heard with regard 
thereto. (Com. II, proposal 12.) 

(6) Privilege for Attorney and Client 
Communication. That the Section on Crim- 
inal Law be requested to Study and report 
on limitations on this privilege which 
should be prescribed in the public interest. 
(Com. III, proposal 11.) 

(7) Medical Testimony in Malpractice 
Suits. That the American Medical Asso- 


ciation be requested to examine its canon 
of ethics regarding the giving of testimony 
by one physician against another, in mal- 
practice suits, with a view of removing the 
obstacle which the canon is frequently in- 
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terpreted as interposing in this type of 
litigation, (Com. III, proposal 12B. 

(8) Comment on Failure of yee to 
Testify. That the Section on Criminal Law 
be requested to arrange for a thorough 
study of the experience of those states 
where such comment is permitted. (Com. 
III, proposal 13.) ; 

(9) Burden of Proof. That a commit- 
tee be appointed to study the needs and 
possibilities of a simplified set of rules for 
defining burden of proof and presumptions. 
(Com, III, proposal 14.) 

(10) Hearsay Rule Codified. That: a 
committee be appointed to examine all the 
exceptions to the hearsay rule with a view 
to codifying or formulating them in a model 
statute and to general improvement in the 
application of the rule. (Com. III, pro- 
posal 20.) 

6. APPELLATE PRACTICE 

(1) Appeals from Inferior Courts and 
Trial De Novo in Higher Courts. That ap- 
peals from inferior courts by way of full 
re-trial in a higher court should be avoided 
as far as possible, by improving the quality 
of the inferior courts, that, as a means of 
obtaining better inferior courts, the aboli- 
tion of justice of the peace courts should be 
seriously considered, substituting therefor 
municipal courts or courts with wider ter- 
ritorial jurisdiction, properly organized and 
housed, having trained and salaried judges, 
competent clerks, office equipment sufficient 
for keeping proper records, and sitting, so 
far as practicable, at such times and places 
as the needs of the community indicate. 

(2) Pecuniary Limitations upon the 
Right of Appeal. That a pecuniary limit 
should be fixed for all courts, above which 
an appeal may be taken as of right and 
below which an appeal may be had only by 
leave of the reviewing court, on a showing 
that an important question of law is in 
volved. 

(3) Jurisdictional Requirements for Ap- 
peal. That the filing of a simple: notice of 
appeal, or of an application for leave to 
appeal, or some simple equivalent therefor, 
should be the sole step required to vest 
jurisdiction in the reviewing court, and 
that defects in the notice or application 
should not affect the jurisdiction. This no- 
tice should preferably be filed in the lower 
court, in order to serve the convenience of 
the appellant and to constitute a more easily 
effective notice to the appellee, and the 
clerk should be required to send a notice 
by mail to the appellee. 

(4) Supersedeas Bonds. That super- 
sedeas bonds should be fixed by the court 
at such an amount only as will adequately 
secure to the appellee the full benefit of his 
judgment, that the filing of such bond 
should be permitted at any time before sat- 
isfaction of the judgment; and that en- 
forcement of the judgment appealed from 
should not be stayed until the bond is filed. 

(5) Assignments of Error, That as- 
signments of error should be required prior 
to making up the record on appeal only 
when the appellant proposes to omit some 
portions of the proceedings and record of 
the trial court, and that in other cases er- 
rors as well as cross-errors should be as- 
signed only in the briefs and in the form 
of points relied upon for reversal. This is 
the method adopted by the new federal 
rules. Assignments of error made other- 
wise than in the briefs should not consti- 
tute limitations upon the scope of review 
except in so far as necessary to protect 
parties from actual prejudice. 

(6) Printed or Typewritten Records. 
That the use of typewritten records, pre 
pared in accordance with proper specifica 
tions, should be permissible in all cases, 
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and that, if either party elects to print the 
record, the cost thereof should not be tax- 
able as costs. 

(7) Sending Up Original Records to 
Appellate Courts. That, so far as possible, 
all papers on file in the trial court which 
are to constitute a part of the appellate 
record should be sent to the appellate court 
in their original form and copies thereof 
should not be required for the use of the 
court. 

(8) Abstracts of the Record. That ab- 
stracts of the record should not be required, 
but that such matters in the record as the 
parties desire to bring to the attention of 
the court should be set forth in appendices 
to the briefs, either by summarized state- 
ment or by quotation, 

(9) Form of Testimony in the Appel- 
late Record. That in preparing the record 
on appeal the appellant should be permitted 
to set forth all or any part of the testi- 
mony in question and answer form, and the 
appellee should be permitted to require 
testimony in question and answer form to be 
substituted for any condensed statement in 
narrative form prepared by the appellant. 

(10) Correcting the Record on Appeal. 
That either the trial or the appellate court 
should have power at any time to make an 
order authorizing any amendment of the 
record on appeal which is necessary to pre- 
sent the case fully and correctly, upon such 
showing, in such manner and on such terms 
as may be just. This is substantially the 
new federal rule (R. 75-h). 

(11) Length of Briefs. That the num- 
ber of pages in any brief taxable as costs 
should be limited by rule of court. 

(12) The Oral Argument. That a sys- 
tematic effort should be made by the Bar 
and the appellate bench in each state and 
in each federal circuit, through joint com- 
mittees of lawyers and appellate judges, to 
examine the causes which are operating to 
limit the effectiveness of the oral argu- 
ment and to adopt such measures as may 
seem proper to restore it to the position of 
importance which it ought to occupy in our 
system of jurisprudence. 

(13) “One-Man” Decisions on Appeal. 
That the problem presented by “one-man” 
decisions on appeal be made the subject of 
cooperative studies by the appellate bench 
and Bar in the various jurisdictions. 

(14) Enlarging the Capacity of Courts 
of Review — Divisional Organizations 
Against Intermediate Appellate Courts. 
That except in the federal system and in 
a few of the larger and more populous 
states, the most satisfactory method of deal- 
ing with appeals from courts of general 
jurisdiction is a single appellate court with 
final jurisdiction in all cases, to be organ- 
ized into as many divisions as may be nec- 
essary to deal with the cases brought be- 
fore it. 

(15) Memorandum Opinions. That 
where no new principle or novel applica- 
tion of law is involved, and the decision 
is fully and clearly controlled by certain 
statutes or cases, an effort should be made 
to limit the opinions to a brief summary of 
the facts followed by a reference to such 
statutes or cases, 

(16) Review of Non-Jury Cases. That 
findings of fact should have the same effect 
on appeal in all cases tried by the court 
without a jury, whether they are cases at 
law or cases in equity. 

(17) Power of Appellate Courts. That 
appellate courts should have power to enter 
or order the proper judgment without a 
new trial when the record of the proceed- 
ings shows as a matter of law what such 
judgment should be: and when error af- 
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fects only a part of a case, the court should 
have power to remand for a new trial of 
that part only, if such remand will not 
prejudice the substantial rights of any 
litigant. 


Two Ohio Rulings 


ADDRESSED TO OHIO ASSESSMENT AS- 
SOCIATIONS, COMMISSIONER REBERT L. 
Bowen sent out the following ruling 
dated August Ist: 


“It has come to the attention of the Divi- 
sion of Insurance of Ohio that certain Mu- 
tual Assessment Associations of this State 
have made it a practice to renew notes pay- 
able for borrowed money at their maturity, 
which action permits the associations to 
carry over borrowed money as a liability 
from year to year, 

“After giving careful consideration to this 
matter, the Division of Insurance has con- 
cluded that the above stated procedure does 
not oe with the provisions of Section 
9593, General Code of Ohio, and is of the 
further opinion that cach assessment or- 
dered by the Board of Directors of such 
Mutual Assessment Associations should be 
sufficient to meet not only all losses and ex- 
penses incurred, but also to extinguish all 
amounts owing for borrowed money and 
interest thereon. 

“Each Mutual Assessment Association 
will therefore include such items in any 
futur assessments so made.” 

On the subject of insurance on 
financed automobiles, the Commis- 
sioner has ruled: 

“1. That insurance companies writing 
property insurance on financed automobiles 
in Ohio shall supply every person insured 
thereby with a policy or full and complete 
information regarding the type of coverage, 
iimits of liability, premiums, duration of the 
contract, whether double or single intcrest 
insurance, and the terms and conditions of 
such insurance, 

“2. Such polic yor evidence thereof, 
should be countersigned by a bona fide resi- 
dent agent in Ohio.” 


Compulsory Auto 
Opinion in Massachusetts 


No insurance company writing 
compulsory automobile liability insur- 
ance can take the position that it will 
insure only pleasure vehicles, or limit 
its operations to that part of the 
field in which there is the least risk 
and the most profit, it is held in a 
recent decision of the Massachusetts 
Superior Court. The opinion clarifies 
the responsibility of compulsory writ- 
ing companies and the authority of 
the state board of appeals in automo- 
bile insurance cases. 
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GENERAL AGENCY FIRE COMPANY 
Other Leading American and British Com- 
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Many Years. 
QUINTANA & QUINTANA 
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Manzana De Gomez 534 Havana, Cuba 
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EVERY 2 MINUTES FOR 26 YEARS 





Every 2 minutes for 26 years Michigan Mutual has saved a dividend dollar for 
its policyholders. Organized on September 12, 1912, the company has paid its 
insureds over $7,000,000 in dividends during the 26-year period, 


Truly this is an unusual record, for during the company’s rapid growth it has 
also maintained a high degree of liquidity and financial strength, and pro- 
vided its policyholders with many helpful services. 


Because of its policy of dividend savings and the services rendered through 
the facilities of a Safety Engineering Division, Industrial Hygiene Laboratory 
and Modern Hospital . . . Michigan Mutual has established an enviable 


reputation among employers as a good company for Workmen’s Compensa- 
tion Insurance protection. 
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JEFFERSON, MINISTER TO FRANCE 


FOLLOWING THROUGH 


During the time he was Minister to France, Thomas Jefferson con- 
cerned himself chiefly with the receipts of United States whale oil, 
salted fish, meats and rice. In addition, he introduced many seeds 
and plants to American agriculture. Among these was Italian Rice— 
which enabled the planters of South Carolina to produce the finest 
rice in the world at that time. 


A public-spirited, progressive leader, Jefferson was a champion of 
Mutual Insurance. His efforts for this cause have been well-rewarded 
through the steady growth of Mutual Insurance. 


The Federal Mutuals, offering as they do, SUBSTANTIAL SAV- 
INGS, ASSURED SAFETY, A HIGH DEGREE OF SERVICE and 
PROMPT PAYMENT OF LOSSES—in addition to COMPLETE, 
SOUND PROTECTION—are grateful for the opportunity Jefferson 
helped to make possible for them . . . the opportunity to better 
serve the property owners of America. 


FEDERAL HARDWARE & IMPLEMENT MUTUALS 


HARDWARE MUTUAL FIRE INSURANCE COMPANY OF MINNESOTA, MINNEAPOLIS. MINNESOTA 
HARDWARE DEALERS MUTUAL FIRE INSURANCE COMPANY. STEVENS POINT WISCONSIN 
MINNESOTA IMPLEMENT MUTUAL FIRE INSURANCE COMPANY, OWATONNA. MINNESOTA 


Associate Company: 
HARDWARE MUTUAL CASUALTY COMPANY —STEVENS POINT, . WISCONSIN 
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ESSENTIAL MUTUAL PRINCIPLES 





4. Conservative Management 


The men who in 1752 founded the first 
American insurance company — a mutual — 


held conservative views in money matters. 


They believed that the first purpose of an 
insurance company wes to pay for losses; 
and not to pile up profits for its organizers. 
They believed that the policyholder’s pre- 
mium dollar was a trust fund to be held in 
security until needed for the payment ot 


losses or expenses. 


So firmly did they weld their beliefs into 


the very structure of mutual insurance that 


these have always been essential principles, 
hallmarks of mutual protection, and they 


are reflected in the survival record of mutual 


insurance, and in its performance during 


depression years. 


Conservative and economical manage- 


ment — security —these rank high among 
the lasting essential principles of mutual 


irisurance. Dividend 
savings are and 


always have been 
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an added benefit. 


LUMBERMENS MUTUAL CASUALTY COMPANY 


Mutual Insurance Building 


Chicago, U. S. A. 














